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A Report to The Reader 


oo res ipsa loquitur doctrine was first 
stated by Chief Justice Erle about the 
middle of the nineteenth century. It is 
young, then, as doctrines go. Mr. Bailey, 
the author of our lead article on page 331, 
intimates that the court’s difficulty is not 
so much with the doctrine itself, but with 
another problem, which is: to apply it when 
relief is warranted. When relief is war- 
ranted is the point of this analytical discussion. 


I. continue the series “A Guide to the 

Automobile Policy,” taking apart the 
“Declaration” clause in the standard form 
policy. Last month we pointed out a great 
many of the things the insured can fail to 
do through his ignorance of the obligations 
the policy places upon him as a party to a 
contract. In this issue, at page 327, the dis- 


T HE GENERAL COUNSEL of the Farm- 
ers’ Underwriters’ Association, J. W., 
Hughes, reports: 

“In the March edition of THE ]NsuRANC 
Law JOURNAL at page 203, you have an item 
respecting the recent decision in the City of 
Boise that that city could not purchase its 
insurance in a reciprocal or inter-insurance 
exchange. You will be interested to know 
in the legislative session just concluded Sec- 
tion 40-2201 of the Idaho Code Annotated 
has been amended to provide the statutory 
authority, which the court states was absent, 
for the City of Boise to insure in a reciprocal; 
and with the specific authorization to insure in 
a reciprocal goes the power to sign a power 
of attorney, a necessary feature in the ac- 
ceptance of reciprocal insurance. 

“The decision mentioned by you is, of 
course, only a District Court decision and 
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the appeal has now been dropped. Hence 
it does not become a part of the law of the 
state of Idaho.” 


critical examination of the cases defining 


this clause of the policy. 


N THE OLD DAYS when you could rent a horse, alty 

buggy and a driver of a Sunday afternoon, the hirer ol al 
still did not become the master of the driver, although " if the 
he had, of course, some control over the route selected. 4 less 
Then life was simple, and law cases, too. But this master- by tl 
servant relationship has become complicated, just as present- of in 
day life is complicated. You get a view of this in the Marc 
article on page 343. Randolph A. Brown, pictured at coml 
right, was formerly Special Assistant to the United States ualty 
Attorney for the Western District of Kentucky, and while ma 
serving in that capacity handled the government’s side in Marc 
l'ries v. U. S., in which the lent servant doctrine was applied. West 
The title of his article quite naturally becomes “The Lent write 
Servant Doctrine.” appr 
are | 
(H. | 
Wise 


R. ACHESON, who is pictured at left, says the 1256) 


Latin legal maxim volenti non fit injuria is now 
words of art. In their broadest interpretation, these words 
mean that one who invited or assented to an act being 
done toward him, cannot complain of it as a wrong when 
he suffers. But, he points out in his article on page 351, 
the doctrine of assumption of risk, which flows from it, 
is not given the broad interpretation the maxim implies. 

Mr. Acheson finished his law at George Washington 
University in Washington, D. C., and then practiced for 
a number of years in Salt Lake City before going in 1934 
to Seattle where he now practices. 
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'§ §=State Legislation 


Multiple Underwriting 


New York and Pennsylvania have joined 
the growing list of states, now totaling 
forty-three, permitting “package” insurance 
policies, with the adoption of multiple un- 
derwriting statutes. Both the New York 
law (S. 1388, approved April 19, 1949) and 
the Pennsylvania law (H. 461, approved 
April 20, 1949) authorize stock and mutual 
life and casualty companies to issue a single 
policy covering fire, liability, workmen’s 
compensation, burglary, automobile and 
other forms of coverage. Maine enacted a 
law permitting out-of-state fire, marine, cas- 
ualty and surety companies to reinsure risks 
of all kinds and to write directly all lines 
if they maintain a policyholder surplus not 
less than that required of the companies 
by the statute or regulation in their state 
of incorporation. (H. B. 1405, approved 
March 18, 1949.) Nebraska has authorized 
combination policies that include all cas- 
ualty lines except credit or title insurance 
in a single policy. (L. B. 37-39, approved 
March 3, 1949.) And fire companies in 
West Virginia have been authorized to 
write full automobile coverage (H. B. 218, 
approved March 4, 1949.) Multiple line bills 
are pending in Delaware (S. 31), Illinois 
(H. 94), Ohio (H. 294), Oklahoma (H. 342), 
Wisconsin (H. 460), and South Carolina (H. 
1256). A multiple bill failed in Wyoming. 


Financial Responsibility 


\rkansas’ new Financial Responsibility 
Law provides that the Commissioner of 
Revenue may suspend the operator’s license 
of any person who fails for thirty days to 
Satisfy any final judgment for personal in- 
juries or property damages in excess of 
$100, unless the judgment debtor files with 
the Commissioner a motor vehicle liability 


State Legislation 


policy as evidence of financial ability to 
satisfy future judgments arising out of the 
operation of a motor vehicle. The policy 
must provide coverage for $5000 bodily in- 
jury to or death of one person, $10,000 for 
bodily injury to or death of all persons, and 
$1000 for damage to property, as a result 
of any one accident. S. B. 347, approved 
March 19, 1949. Indiana has likewise 
amended its law to provide for suspension 
or revocation of an operator’s license for a 
period of six months. S. B. 234, approved 
March 11, 1949... . Nevada’s new financial 
responsibility law authorizes the Public 
Service Commissioner to suspend the license, 
within sixty days, of a person involved in 
an accident resulting in personal injury, 
death or property damage exceeding $100, 
unless the person deposits security in a 
sum determined by the Commissioner within 
twenty days following receipt of report of 
the accident or files a liability insurance 
policy carrying $5000 bodily injury or death 
coverage, $10,000 death or injury to two 
persons. A written report of the accident 
by the owner or operator is required within 
ten days. A. B. 286, approved March 23, 
1949. New York’s financial responsi- 
bility laws do not apply to a police officer 
or member of the state police who is com- 
pelled to assume the custody and operation 
of a motor vehicle of another because the 
vehicle was from or lost by the 
owner, was abandoned, or was being oper- 
ated by a disabled or intoxicated person. 
S. Int. No. 1226, approved March 17, 1949, 
... Under Tennessee’s new law, any motor- 
ist involved in an accident amounting to 
$50 or more must show financial responsi- 
bility to the extent of $10,000 for personal 
injury and $1,000 for property damage. This 
can be in the form of a cash bond, a prop- 
erty bond, or a liability insurance policy. 
H. B. 412, approved April 5, 1949. 


stolen 
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Acme 


Albany, New York.—Using twelve pens, Governor Thomas E. Dewey signs into law 


the controversial sickness-disability bill, which 


laces six million New Yorkers under the 


Act and makes them liable for additional payroll taxes. Standing behind Mr, Dewey are 
(left to right) nny f G. Waltner, of the New York Commerce and Industry Association, 


Assembly Majority 


eader Lee B. Mailler, President Thomas A. Murray of the New York 


Federation of Labor and Senator William F. Condon, Senate sponsor of the bill. 


Investment Action 


Colorado insurance companies may invest 
in real estate mortgages guaranteed under 
the provisions of the Farmers Home Ad- 
ministration Act of 1946. S. B. 710, ap- 
proved March 25, 1949, . Idaho has 
authorized domestic insurance companies, 
with the approval of the Insurance Com- 
missioner, to acquire real property as an 
investment for the production of income, 
and has provided for the improving, de- 
veloping, managing, leasing or selling of 
such real estate. H. B. 137, approved 
March 14, 1949. Likewise, Minnesota has 
acted to grant its insurance companies 
authority, upon securing approval of the 
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Insurance Commissianer, to acquire and 
hold real estate for the sole purpose of 
providing necessary homes and living quar- 
ters for its employees. Such real estate 
may not exceed three per cent of the com- 
pany’s cash assets. H. B. 1247, approved 
April 8, 1949... . West Virginia has a new 
law regulating the investment of the capital, 
surplus, assets and other funds of domestic 
life companies. H. B. 234, approved March 
18, 1949, 


Rate Regulation Measures 


The casualty rate regulation law of Kan- 
sas applies to credit insurance written by 
a mutual insurance company or a reciprocal 
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or interinsurance exchange. S. B. 243, ap- 
proved April 2, 1949... . West Virginia has 
enacted a casualty rate regulatory law, 
which requires filings to be made by July 
1, 1949. Rates are on file with the Com- 
missioner for a fifteen-day waiting period 
before becoming effective, ‘subject to the 
extension of one additional fifteen-day pe- 
riod. H. B. 175, approved March 18, 1949. 
West Virginia members of or subscribers 
to a rating organization may now apply to 
the Commissioner for permission to deviate 
from rules respecting any kind of insurance, 
as well as from rates. H. B. 215, approved 
March 4, 1949. 


Unauthorized Insurers 


Kansas has provided for actions against 
and service of process upon unauthorized 
insurers, prescribed how a defense may be 
made by such insurers, and provided for 
allowance of attorneys’ fees in actions against 
such insurers. S. B. 313, approved April 5, 
1949, 


Unfair Trade Practices 


Arkansas (H. B. 392, approved March 19, 
1949) and Nevada (S. B. 85, approved March 
28, 1949) have enacted Fair Trade Practices 
Acts, defining unfair methods of competi- 
tion and deceptive acts in the insurance 
business, authorizing cease and desist or- 
ders, and providing for judicial review. 


Other New Laws 


Agents ... When the license of an agent 
or solicitor hag been refused or revoked 
for cause by the Minnesota Insurance Com- 
Missioner, no new application can be made 
for a period of one year, and then only upon 
the filing of a $5000 bond by the applicant. 
The bond must be maintained for a period 
of five years following issuance of the 
license unless after two years the Commis- 
sioner, in his discretion, permits its termina- 
tion. S. B. 568, approved March 16, 1949. 
.. . Utah requires that every nonresident 
applicant for an agent’s license, other than 
for life or life and disability, or for a re: 
newal of a license, must file with the Insur- 
ance Commissioner a bond in the amount 
of $1000. H. B. 240, approved March 16, 
1949... . Utah has also provided reciprocity 
for payment of fees or commissions for 
countersigning services of its agents. H. B. 
239, approved March 14, 1949. 


State Legislation 


Assessment cooperative fire or windstorm 
insurance corporations . . . Members of a 
New York corporation operating on an ad- 
vance assessment basis are contingently lia- 
ble for additional assessments pro rata 
sufficient to liquidate the obligations and 
deficiencies incurred during their periods of 
membership. Assessments may be collected 
in advance for the period of one year on the 
initial dates of the policies and on anniversary 
dates if the company establishes and main- 
tains a loss and expense reserve. S. Int. 
No. 1909, approved March 28, 1949. 


Assigned risk plans . . . Tennessee has 
enacted a law requiring all companies licensed 
to write automobile insurance to participate 
in a reasonable plan established by the Com- 
missioner, whereby policies may be appor- 
tioned among all companies when applicants 
are unable to procure policies. H. B. 851, 
approved April 8, 1949. 


Automobile insurance rates . .. The IIli- 
nois legislature has appointed a committee 
to investigate and determine the reasons for 
unreasonable motor vehicle insurance rates 
S. R. 12, adopted March 9, 1949. 


Aviation . .. Oregon has limited the liabil- 
ity of an owner or operator of an aircraft 
to a guest to instances where the accident 
is intentional, or caused by the owner or 
operator’s gross negligence, intoxication, or 
reckless disregard of the rights of others. 
However, an owner, operator or public car- 
rier is liable for injuries sustained by a pas- 
senger while the aircraft is being demonstrated 
to a prospective purchaser. H. B. 426, ap- 
proved March 19, 1949. 


Binders ... West Virginia has extended 
the term for which binders may be written 
for fire insurance from fifteen to sixty days, 
with provision that earned premiums for 
binders or other temporary contracts shall 
be computed and paid for at approved rates. 
H. B. 347, approved March 18, 1949. 


Carriers . .. Any automobile transporta- 
tion company, transporting persons for com- 
pensation on highways and engaging in 
interstate operations, which qualifies as a 
self-insurer with the Interstate Commerce 
Commission is exempt from the Washing- 
ton insurance and bond requirements in 
connection with such transportation. H. B. 
291, approved March 16, 1949. 


Commissions ... Under a new West Vir- 
ginia law, payment to a commissioner under 
an assigned risk plan may be made to any 
licensed agent who is designated as pro- 
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ducer of record, even though the agent may 
not represent the company with which the 
assigned risk is written. H. B. 339, approved 
March 18, 1949. 


Damages ... Where the defendant in an 
Arkansas tort action waives his right to a 
trial by jury, the court is authorized to try 
the issue of damages. S. B. 188, approved 
March 28, 1949. 


Foreign insurers . .. When a foreign in- 
surer doing business in New Mexico is un- 
der examination by the Insurance Department 
of New Mexico or any other state, if it 
appears from the last annual statement that 
not less than thirty-five per cent of the 
company’s insurance in force is issued to 
New Mexico risks and the Superintendent 
of Insurance believes it is in the public in- 
terest to require additional protection for 
resident policyholders, he may require the 
company to deposit with the State Treas- 
urer sufficient assets of the types eligible 
for investment to cover the total required 
reserves applicable to New Mexico policy- 
holders. If the company fails to comply, 
the assets may be impounded. H. B. 341, 
approved March 17, 1949, 


Fraternal insurance ... Maine has liber- 
alized the beneficiary limitation on fraternal 
insurance by providing that death benefits 
may be payable to any beneficiary desig- 
nated by the member, subject to any re- 
strictions imposed by the by-laws of the 
society. H. B. 582, approved March 22, 1949, 


Garages and parking places . . . Agree- 
ments exempting garages and parking places 
from liability for injury to person or prop- 
erty resulting from the negligence of the 
owner or one of his employees have been 
voided under a New York law. Ass. Intro. 
No. 243, approved March 29, 1948, 


Group insurance . . . Lawyers’ associa- 
tions are now eligible for group insurance 
in Iowa. S. B. 240, approved March 10, 
1949. . .. Minnesota has prohibited an em- 
ployer from making deductions from the 
wages of his employees for the purpose of 
furnishing them with life insurance, funeral 
benefits, medical or hospital care, accident, 
sickness or old age insurance benefits, un- 
less he first receives from the Insurance 
Commissioner a license for the benefit plan 
he operates or proposes to operate, This 
requirement does not apply to deductions 
made from employees’ wages for group in- 
surance issued by insurers authorized to 
transact business in the state. H. B. 795, 
approved April 6, 1949. 
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Loan companies . . . New Mexico has 
made it unlawful for any company making 
a loan of $500 or less to write or cause to 
be written more than one life and/or dis- 
ability insurance policy on any individual 
borrower at any one time. All such policies 
are subject to cancellation by the insured 
upon payment of the loan note, and the un- 
earned portion of the premium must be 
returned to the insured. S. B. 143, approved 
March 16, 1949. 


Municipalities . . . Maine has authorized 
its municipalities to raise money for insur- 
ance of its officers, agents, and fire depart- 
ment members, including volunteer firemen, 
against public liability and property damage 
resulting from negligent acts of commission 
or omission while operating motor vehicles 
owned or rented by the municipality. H. B. 
1508, approved March 28, 1949, .. . West 
Virginia also has granted its municipalities 
the power to spend public funds for the 
purchase of public liability, bodily injury 
liability and property damage liability in- 
surance policies covering the operation of 
city motor vehicles. S. B. 120, approved 
March 5, 1949. 


Reciprocals ... Nebraska has several new 
measures affecting reciprocals. If the assets 
and resources of a Nebraska reciprocal are 
not sufficient, they must be made so within 
180 days after notice from the Insurance 
Department. (L. B. 384, approved April 1, 
1949.) Sales or exchanges may be made 
only through duly licensed agents or repre- 
sentatives, except by an attorney, if done at 
the home office of the attorney or exchange 
in this state. (L. B. 172, approved April 1, 
1949.) The declaration filed with the De- 
partment of Insurance by the subscribers 
of reciprocal insurers must state the mini- 
mum and maximum liability of subscribers 
for payment of losses occurring under its 
contracts, and must deposit with the attor- 
ney a fund available for payment of losses 
in cash or investments, as provided by law, 
for the various classes of insurance to be 
sold by him. 
1949.) 
tracts have been exempted from the insur- 
ance laws, except Articles 1-12, 14 and 15, 
Chapter 44, Revised Statutes, 1943. In the 
event of conflict, the reinsurance laws gov- 
ern. (L. B. 171, approved April 1, 1949.) 


(L. B. 73, approved April 1, 
Reciprocal and inter-insurance con- 


Reinsurance . . . Reinsurance with un- 
licensed companies has been prohibited in 
H. B. 769, approved April 8, 

(Continued on page 378) 
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A Guide 
to the Automobile Policy 


THE DECLARATIONS OF AN AUTOMOBILE INSURANCE POLICY 


“By acceptance of this policy the named insured agrees that the statements in 
the declarations are his agreements and representations, that this policy is issued in 
reliance upon the truth of such representations and that this policy embodies all 
agreements existing between himself and the company or any of its agents relating 


to this insurance.” 


tai “DECLARATIONS” of an auto- 
mobile insurance policy are simply those 
statements which the insured makes to the 
company. While the questions may seem 
innocuous—the insured’s name, address, 
occupation, etc.—the answers are of the 
very essence of the policy. 


‘‘Acceptance”’ and ‘‘Agrees’’ 


The words “acceptance” and “agrees” are 
terms of contract law, and as such have a 
very special meaning for lawyers and judges, 
a different meaning from that usually as- 
cribed to them by the lay policyholder. The 
insured does not sign a policy. He merely 
accepts it and, by his acceptance, “agrees” 
that “the statements in the declarations are 
his agreements and _ representations.” <A 
recent case develops the point this way: 
“The said defendant [insured], in the ab- 
sence of fraud, must be presumed to have 
accepted the contract of insurance as ten- 
dered, and, by his acceptance, to have agreed 
to the terms and conditions incorporated.” * 
He thereby becomes a party to a contract 
and subject to whatever construction and 
interpretation such documents receive at law. 


But while the policy is a contract, and 
as such is amenable to the law of contracts, 
the answers in the “declarations” also serve 
a very practical purpose for the insurer 
apart from their legal significance. The an- 

, Trinity Universal Insurance Company v. 
Woody, 15 CCH Automobile Cases 482, 484 (DC 
N. J., 1942). 


A Guide to the Automobile Policy 


swer to one “declaration” may often serve 
as a check upon another—for example, the 
address of the insured may indicate that the 
principal place of garaging is not as stated. 
Conceivably, certain information might also 
be used by the company for claim purposes. 
Take the case of a salesman’s car which 
is insured under a company fleet policy and 
which is involved in an accident while being 
used for the driver’s personal pleasure. A 
reference to the “declarations” could indi- 
cate that the insurer is only liable while the 
employee is using the car on company 
business. 


What Is Truth? 


In spite of the fact that the insured signs 
neither the policy nor an application for it, 
he makes himself responsible for the truth 
of the statements contained in the “declara- 
tions.” He acknowledges that the company 
issued the policy to him “in reliance upon 
the truth” of his statements. Bais suggests 
the question Pilate asked centuries ago: 
“What is truth?” For our purposes here, 
truth can be taken at its dictionary defini- 
tion—“agreement with reality.” Untruthful 
answers to such questions as the policyholder’s 
name, occupation and address, his previous 
insurance and purposes of use, are all vio- 
lative of the policyholder’s contractual 
agreement. The situation is no different than 
in life insurance cases where it has been 
often said that the specific asking of a ques- 

2 DeMoors v. Atlantic Casualty Insurance Com- 
pany of Newark, New Jersey, 30 CCH Automo- 
bile Cases 585 (N. J., 1948). 


327 





tion bespeaks its materiality entitling the 
company to a truthful answer. 


As a general rule, present-day jurispru- 
dence attaches to the applicant’s declarations 
the legal attributes of “representations”, as 
distinguished from “warranties”, regardless 
of the terminology which they bear. This 
is quite contrary to the practice in effect 
in the early days of the insurance business. 
At that time, a misstatement in the “decla- 
rations” constituted a breach of warranty 
which voided the policy. Today, the rule 
applied by most courts is that the company 
has the right to cancel the policy only where 
there is a fraudulent misrepresentation, or 
where the misinformation is material to the 
issuance of the policy. 


N A RECENT CASE, while the named 

insured, a member of the armed forces, was 
overseas, his brother misrepresented that he 
himself, a notoriously poor automobile risk, 
would only occasionally use the insured’s 
car in going to and from work. Upon these 
facts, the insurer was permitted to cancel.’ 
In another case, the insured made the un- 
true statement that no insurer had previ- 
ously cancelled his automobile insurance. 
Upon discovery of the falsity of the repre- 
sentation, the company was permitted to 
come into court and to cancel the policy 
from the beginning of the term, although 
the company had previously canceled the 
policy pro rata in mid-term, for poor oper- 
ating experience.“ A recent Ohio decision 
permitted the cancellation of a policy for 
violation of the sole and unconditional owner- 
ship clause when the insured declared him- 
self to be the owner of the car while in fact 
the vehicle was owned by his wife.’ 

Another remedy illustrative of a tendency 
to relax the stringent rules formerly appli- 
cable to insurance contracts is the right “to 
reform” the policy. Available to either the 
policyholder or the company, this right is 
usually employed by the former, in a case 
of fraud of mutual mistake. Where the 
parties to the contract understand what they 
are insuring, and the contract does not so 
state, reformation of the contract has been 
permitted. This is done usually by attach- 
ing a correcting endorsement to the policy 
or by issuing a new contract. Where a 


’ Government Employees Insurance Company 
v, Powell, 26 CCH Automobile Cases 925 (CCA-2, 
1947). 

* Citizens Casualty Company of New York v. 
Zembrano Trucking Company, 29 CCH Auto- 
mobile Cases 68 (N. J., 1948). 

’ Republic Mutual Insurance Company vv. 
Faught, 30 CCH Automobile Cases 472 (Ohio, 
1948). 
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policy described the named insured as an 
individual rather than as a corporation, which 
in fact it was, a court permitted the con- 
tract to be reformed.’ Similarly, where the 
policy misdescribed the insured vehicle, an 
Iowa court said that reformation was in 
order." 


“His Agreements 
and all Agreements” 


An interesting case developed where a 
minor owned an automobile in which his mother 
had no right, title, or interest. The insur- 
ance agent, believing that a minor could 
not obtain insurance, named the mother as 
the insured. Reformation was permitted 
in order to give the minor the rights under 
the policy which it was intended he should 
have.* 


When the “declarations”, which the in- 
sured agrees are his true representations and 
upon which the company relies, have been 
attached to the policy, the contract between 
the company and the policyholder is entire. 
Everything to which the parties have com- 
mitted themselves is specifically set forth 
in some portion of the policy. While an 
agent may orally bind his company to insure 
a particular person’s automobile, he has no 
power to alter or waive the terms of the 
policy. That can be done only by an en- 
dorsement issued to form a part of the 
policy. In one case where the policy ex- 
pressly excluded coverage while the vehicle 
was being used as a public or livery con- 
veyance, and the agent of the company had 
knowledge that the insured vehicle was 
being so used at the time of the issuance 
of the policy, the court declared that accord- 
ing to the language of the policy, similar 
in import to that italicized at the beginning 
of our remarks, the agent had no power to 
waive, and in effect did not waive, a policy 
exclusion by the particular notice or knowl- 
edge which he may have possessed. The 
contract expresses the entire agreement of 
the parties.’ Any different result would vio- 
late the parol evidence rule which forbids 
the use of oral evidence to vary the word- 


® Commercial Standard Insurance Company . 
Gordon’s Transports, Inc., 24 CCH Automobile 
Cases 989 (CCA-6, 1946). 

t Booth v. Central States Mutual Insurance 
Association, 21 CCH Automobile Cases 488 
(Ia., 1944). 

8’ Metropolitan Casualty Insurance Company 
of New York v. Friedley, 31 CCH Automobile 
Cases 558 (DC Ia., 1948). 

® Lumber Mutual Casualty Insurance Company 
of New York v. Wells, 25 CCH Automobile 
Cases 1027 (N. C., 1946). 
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ing of a written contract. By the insertion 
of such a provision in a policy, further lip 
service is paid to this settled principle of 
evidence. 

Since neither the company nor its agent 
can vary the terms of the written contract 
as expressed in the completed policy, except 
by the recognized form of endorsement, it 
follows that a broker who is recognized as 
the agent of the policyholder rather than of 
the company” has not a shred of apparent 





WHAT DOES AN AUTOMOBILE POLICY INSURE AGAINST? 


authority, let alone actual authority, to effect 
such a change. 


Thus, a policyholder will never receive 
any more insurance protection than he has 
contracted for, and it is conceivable that he 
may receive less. Misinformation fraudu- 
lently given never operates to cut the cost 
of insurance, for, as we have seen, it gen- 
erally operates to deny the insured the pro- 
tection he needs, or entails a larger financial 
outlay to obtain the insurance he expects. 


“To pay on behalf of the insured all sums which the insured shall become legally 
obligated to pay as damages because of bodily injury, sickness or disease, including 
death at any time resulting therefrom, sustained by any person, caused by accident 
and arising out of the ownership, maintenance or use of the automobile. 


“To pay on behalf of the insured all sums which the insured shall become legally 
obligated to pay as damages because of injury to or destruction of property, including 
the loss of use thereof, caused by accident and arising out of the ownership, mainte- 


nance or use of the automobile.” 


now come to the first two para- 
graphs of the printed part of the policy, 


W.. 


the portion of the “insuring agreements” 
which sets forth the contingencies against 
which the company promises to insure the 
policyholder. There are as many types of 
“insuring agreements” as there are types of 
automobile policies. 


“Legally Obligated”’ 

Generally speaking, there are two types 
of automobile casualty insurance protection 
—the indemnity form and the liability form. 
These are distinguishable, principally, by 
the fact that the indemnity form requires 
the policyholder to sustain a loss before the 
company is obligated to reimburse him,” 
and the liability form requires the insurer 
to respond when there has been an adjudi- 
cation that the insured is obligated to pay 
damages to an injured third party. 

The phrase “to pay on behalf of the in- 
sured all sums which the insured shall be- 
come legally obligated to pay as damages .. .” 
or “to pay on behalf of the insured all sums 
which the insured shall become obligated to 
pay by reason of the liability imposed upon 
him by law for damages -” and similar 
phrases regularly used in the standard auto- 
mobile policy usually designate the liability 





_“ France v. Citizens Casualty Company of 
oa York, 29 CCH Automobile Cases 91 (IIl., 
948). 

" Burks, Jr. v, Aldridge, Liberty Mutual In- 
surance Company, 13 CCH Automobile Cases 
685, 687 (Kan., 1942). 
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type. As a matter of fact, there is consid- 
erable authority to the effect that courts on 
occasion have strained the construction of 
automobile policies which are couched in in- 
demnity language to mean insurance against 
liability.’ As the liability form of con- 
tract predominates, the following comments 
will be restricted to the wording of that 
particular form of contract. 


Insures What? 


The automobile liability policy insures the 
policyholder against (1) bodily injury lia- 
bility to third persons, (2) property damage 
liability to third persons and (3) the cost 
of medical payments. 


Whether a particular policy covers all 
three is a matter of the individual policy- 
holder’s choice and depends, of course, on 
the amount of the premiums set out in the 
“declarations.” Whom it insures, what it 
insures, when it insures and how it insures 
are additional stipulations in the “insuring 
agreements” of the policy and are neces- 
sarily not a matter of individual choice, 
applying as they do to such insurance as is 
afforded by the policy. 


Although insurance law experts may not 
agree that “to pay on behalf of the insured 
all sums which the insured shall become 
legally obligated to pay as damages . . .” 





2 Boney v. Central Mutual Insurance Company 
of Chicago, 196 S. E. 837 (N. C., 1938): see 
also Annotation, 117 A. L. R. 239. 
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and “to pay on behalf of the insured all 
sums which the insured shall become obli- 
gated to pay by reason of the liability imposed 
upon him by law for damages . . .” are 
coextensive or are identical in meaning,” it 
seems clear that only an adjudication of a 
court of law determines such an obligation 


of the insured as is referred to in these phrases. 


“Legally obligated,” as used in the above 
italics, was not intended to provide coverage 
for the policyholder’s contractual obligation 
although there is little doubt that the words 
used could embrace such a situation. In 
the popular view, once the court has ren- 
dered its judgment, the company is liable 
and may be called upon to pay, as we shall 
see when we subsequently consider that sec- 
tion of a policy dealing with the conditions 
necessary for bringing suit against the com- 
pany. This is so, regardless of the fact 
that the insurer is not a named party in the 
original action. Because of the old fear 
of damnifying the case of the insured by 
having it known that a party to the suit 
carried insurance, which continues to influ- 
ence our jurisprudence, only a few states 
permit the injured party to bring an action 
directly against the insurer.“ As much as 
such a rule may eperate to delay the injured 
party’s relief, there is no inconvenience to 
the company because, in the majority of 
instances, it has had its day in court on 
the merits of the case when it conducted 
the defense of the action in the name of the 
policyholder. 


“Caused by Accident”’ 


To complete this picture of the situation 
wherein the company agrees to pay, on be- 
half of the insured, the obligation imposed 
upon him by law, the resulting bodily injury, 
sickness or disease, or injury to or destruc- 
tion of property must have been caused by 
accident and must have arisen out of the 
ownership, maintenance or use of the 
automobile. 

How “accidental” must an 


‘accident” be? 

An “accident” is usually defined as an 
“untoward and unforeseen occurrence in the 
operation of an automobile which results in 
injury to the person or property of an- 
other.”** As a general rule, most jurisdic- 
tions declare that there is nothing accidental 


%3 Taylor, ‘““‘The Liability Imposed by Law,”’ 
Insurance Counsel Journal, October, 1945, at 
. 144 Louisiana, Wisconsin and those states per- 
mitting such suits under motor carrier statutes. 

13 Ohio Casualty Insurance Company v. Marr, 
98 F. (2d) 973 (CCA-10, 1938). 
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about an injury inflicted by an insured or 
by his employee at his direction, and that an 
automobile liability policy furnishes no pro- 
tection against it.* The natural tendency of 
writers to make a general rule out of a 
particular holding in this instance, or to say 
that insurance does not cover any intention- 
ally inflicted injuries, followed such hold- 
ings as a matter of course. Nevertheless, 
certain recent decisions have betrayed a con- 
trary sentiment. In cases (1) where the 
injury was caused by the intentional act of 
an employee (not at the direction of the 
insured), (2) where the injury was inflicted 
by a third party on a public conveyance and 
(3) where the court drew a line between 
willful (intentional) conduct and wanton 
and reckless conduct,” courts permitted re- 
covery against the insurer. In addition, 
many companies have resolved the entire 
situation by inserting a provision in the 
policy declaring that an assault shall be 
deemed to be an “accident” unless “it is 
committed at the direction of or by the 
insured,” and thus, at least by inference, 
have indicated that only intentional injuries 
by or at the direction of the insured are not 
to be classified as “accidents.” 


“Ownership” 


For some time, the meaning of the phrase 
“ownership, maintenance or use of the auto- 
mobile” has been clouded by a provision of 
the policy stating that the “use” of the car 
“includes the loading and unloading thereof,” 
because a marked difference of opinion ex- 
ists among jurists and jurisdictions as to 
the extent of the coverage afforded by this 
clause. Were it not for this joker, the 
words “ownership, maintenance and use” 
would present little difficulty. So long as 
it does exist, however, the answer to the 
breadth of the coverage afforded depends 
upon whether the court adheres to the “com- 
ing to rest” doctrine or to the “completed 
operation” doctrine in interpreting the word 
“unloading.” By the former theory, “un- 
loading” is completed when the object 
transported has been taken off the carrying 
vehicle and placed down at the destination 

3y the latter, the “unloading” is not com- 


(Continued on page 377) 


‘ 


% Rothman v. Metropolitan Casualty Com- 
pany, 16 N. E. (2d) 417 (Ohio, 1938); Sontag 
v. Galer, 279 Mass. 309, 181 N. E. 182. 

™ Green Bus Lines, Inc. v. Ocean Accident 
é& Guarantee Corporation, Ltd., 6 CCH Automo- 
bile Cases 835; Sheehan v. Goriansky, 27 CCH 
Automobile Cases 183 (Mass., 1947): Hunting- 
ton Cab Company v. American Fidelity & Cas- 
ualty Company, Inc., 25 CCH Automobile Cases 
130 (CCA-4, 1946). 
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The Res Ipsa Loquitur Doctrine 
and the Bottled Beverage 


By JACK B. BAILEY - 


en ARTICLE draws its inspiration 
from, and is based upon, the recent case 
of Canada Dry Ginger Ale, Inc. v. Fisher} 
decided by the Supreme Court of Oklahoma 
on October 19, 1948. At the time the case 
was appealed, the problem was apparently 
one of first impression in the jurisprudence 
of that state, but between the time the appeal 
from the lower court’s judgment was taken 
and the opinion rendered, a similar decision 
was handed down by the Supreme Court.’ 
Because at the time there were no decisions 
in the jurisdiction which would have been 
binding on the parties to the action and, 
within the limits of stare decisis, on the court 
itself, counsel on both sides had to investi- 
gate the field of decision in other jurisdic- 
tions to determine how this famous and 
much abused doctrine had been applied, ex- 
tended or limited by other courts dealing 
with bottled beverage explosion cases. This 
necessity to survey the rules of law in other 
jurisdictions provided an opportunity to look 
at the subject in a’somewhat detached and 
objective manner. The opinions and ideas 
derived from that opportunity are expressed 
in the paragraphs to follow. 

The Fisher case itself presented an excel- 
lent situation in which to examine and test 
the workings of the doctrine of res ipsa 
loquitur. First, the plaintiff relied solely on 
the doctrine in order to sustain his claim. 
There was no attempt to insert in the pro- 
ceedings an allegation of breach of war- 


'16 CCH Negligence Cases 290. 

* Soter v. Griesedieck Western Brewery Com- 
pany [15 CCH Negligence Cases 1110], 193 Pac. 
(2d) 575 (1948). 
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Attorney, Tulsa, Oklahoma 


ranty;* to apply the rule with respect to 
dangerous instrumentalities; * nor were there 
any specific acts of negligence alleged or 
attempted to be proved at the trial. The 
recovery of damages for his injuries de- 
pended solely upon the question of whether 
the doctrine could be applied under the cir- 
cumstances or, on the other hand, whether 
the facts of the case failed to warrant the 
application of the doctrine, and as a result 
deprive the plaintiff of an opportunity to 
make out at least a prima facie case to sus- 
tain a verdict, were he to receive one in his 
favor. Second, the instant case presented a 
normal transaction with respect to bottled 
beverages; there were no extenuating circum- 
stances by which it could be called exceptional 
and, perhaps in later years, “distinguished 
on its facts.” The evidence produced by 
both parties showed that the bottle in ques- 
tion, by which plaintiff was injured, had 
been bottled in a Texas plant of the de- 
fendant corporation, had been shipped to a 
wholesaler in plaintiff's city and there was 
delivered by the wholesaler’s driver to the 
drug store. From this point, it was carried 
by one of the drug store employees and 
placed in the kitchen of the store. The 
bottle remained there for over six months, 
when it was picked up with three other 
bottles, two in each hand, by the plaintiff. 


® See e. g., Soter v. Griesedieck Western Brew- 
ery Company, ibid. 

* As was the rule in Missouri and North Caro- 
lina. Stolle v. Anheuser-Busch, Inc., 307 Mo. 
520, 271 S. W. 497 (1925); Grant v. Graham 
Chero-Cola Bottling Company, 176 N. C. 256, 
7 S. E. 27 (1918). 
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There was no evidence in the record as to 
how the bottle was handled from the time 
it left the possession of the defendant bottler 
until the time of the explosion. In reversing 
the judgment for the plaintiff rendered by 
the court below, the Supreme Court of Okla- 
homa held that the evidence was insufficient 
to bring the case within the extension to the 
rule of res ipsa loquitur. This extension to 
the rule, its merits and disadvantages are 
treated hereafter. 


History of Doctrine 


This principle of res ipsa loquitur was first 
stated by Chief Justice Erle about the middle 
of the nineteenth century in the case of Scott 
v. London Dock Company.® The Chief Justice 
put his definition of the doctrine in these 
words: 


“There must be reasonable evidence of 
negligence. But where the thing is shown 
to be under the management and control of 
the defendant or his servants, and the acci- 
dent is such as in the ordinary course of 
things does not happen if those ‘who have 
Management use proper care, it affords rea- 
sonable evidence, in the absence of explana- 
tion by the defendants, that the accident 
arose from want of care.” 


Perhaps no more succinct definition of the 
basic elements of the doctrine can be found, 
but in its original formulation it failed to 
serve some cases where its help was sorely 
needed. One of these cases was the bottled 
beverage explosion situation. Under the ac- 
cepted theory it was not possible for a com- 
plainant to recover in a negligence action 
unless the thing or instrument causing the 
injury was under the control of the defend- 
ant at the time of the injury. It can readily 
be seen that such would seldom be the case 
where the action was brought against the 
bottler of the beverage, for in the distribu- 
tion of his product, he would have ordinarily 
parted with the control and management of 
the bottle some time before the injury occurred. 


Therefore, it was quite apparent that if 
the res ipsa loquitur doctrine was to be used 
at all in bottle explosion cases, some excep- 
tion had to be made to overcome the ever 
present defense that the bottle, which was 
the instrumentality causing the injury, was 
no longer in the control of the defendant at 
the time of the injury. It is on this ground 
that the major battle has been fought. Some 
courts were prone to feel that there should 
be some relief available to injured plaintiffs, 
and this doctrine seemed to be the most 
available means to accomplish that end. 


53 H & C 596 (1865). 
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Whether the extension was a wise one must 
depend upon one’s conviction in these cases 
as to whether more justifiable claims are 
aided in satisfaction or whether more false 
claims are helped in attainment. There can 
be no denying that the rule that required 
the defendant to have control when the in- 
jury occurred was a relatively inflexible one 
and easily applied. Nevertheless, the exten- 
sion has been made; its application and its 
own restrictive requirements will be exposed 
hereafter. 


It is at this point that the writer must 
take sides with respect to one controversy 
that has existed between parties to the action 
and courts at times.* That dissent relates to 
the applicability by analogy of the cases 
dealing with injuries sustained where foreign 
substances are found in the bottled bever- 
age. Although both deal with the same sub- 
ject, that is, the bottled beverage, the same 
rules do not and should not apply and for 
this reason. Remembering that we are deal- 
ing with the probability of inferences, it is 
submitted that if a foreign substance is 
found in a bottle, it is a more probable infer- 
ence that it was inserted or permitted to 
remain therein during the period of the bot- 
tling operation. But such is not the case 
with respect to an explosion. It is just as 
probable, as far as inferences are concerned, 
that where a bottled beverage explodes, such 
explosion was caused by some blow received 
after it left the control of the defendant or 
by some change in atmospheric condition as 
well as the explosion being caused by an over- 
charge of gas or by negligence in bottling 
a defective bottle." Where the physical cause 
of the explosion can be shown, as with a 
foreign substance, it is easy to say that from 
this known physical cause we can infer neg- 
ligence until evidence is introduced and be- 
lieved by the trier of fact that the defendant 
was not negligent. Where the physical cause 
is not known, as is true in the majority of 
bottled beverage cases, it is not a reasonable 
proposition to say that we can infer that the 
physical cause is one for which the defend- 
ant would be liable, and from such an in- 
ferred physical cause proceed to reason that 
with respect to such causes, his negligence, 
as in inference of fact, can be dissipated only 


*Cf. Joly v. Jones, d.b.a, Coca-Cola Bottling 
Company [15 CCH Negligence Cases 287], 55 
Atl. (2d) 181 (Vt., 1947), with Soter v. Griese- 
dieck Western Brewery Company, supra, foot- 
note 2. See also Coca-Cola Bottling Works Vv. 
Sullivan [7 CCH Negligence Cases 136], 178 
Tenn. 405, 158 S. W. (2d) 721 (1942), for an in- 
teresting discussion as to the probabilities of 
tampering in sealed container cases. 

' Stewart v. Crystal Coca-Cola Bottling Com- 
pany, 50 Ariz. 60, 68 Pac. (2d) 952 (1937). 


IL J— May, 1949 
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by believed evidence of due care. Herein 
lies the fallacy of the analogy and perhaps 
the entire application of the doctrine of res 
ipsa loquitur to bottled beverage cases. 


Nature of Doctrine 


The term or phrase “res ipsa loquitur” 
literally translated means “the thing itself 
speaks” or “the thing speaks for itself.” It 
is a term used in a limited class of actions 
based upon alleged negligence and refers 
to the method of proof of general negli- 
gence, as distinct from proof of specific 
negligent acts or omissions, by bringing 
forth proof of the injury, together with the 
accompanying circumstances from which it 
may be inferred, and is reasonable to infer, 
that the injury happened only because of 
some negligence on the part of the de- 
fendant.® 


There have been cases which have held 
that the rule of res ipsa loquitur is inappli- 
cable when the circumstances do not render 
it more probable than not, that the injury 
complained of was due more to the defend- 
ant’s negligence than otherwise, and show 
a reasonable probability that the injury did 
not result from some cause other than the 
defendant’s negligence.’ That is, these cases 
similarly holding, say the doctrine is not 
applicable where the cause of the explosion 
is in no way explained and might have hap- 
pened in several ways, for some of which 
the defendant would not be liable.” These 
cases, dealing with bottled beverage situa- 
tions, therefore refuse to apply the doctrine 
from the very beginning where an explosion 
has taken place, unless there is evidence 
tending to show that: “negligence is a more 


reasonable deduction from the facts shown 
nm 


These opinions, with language such as the 
following paragraph from Biddlecomb v. 
Haydon,* approved in the Stewart case and 
quoted therein, make it quite difficult to 


‘Bradley v. Conway Springs Bottling Com- 
pany [6 CCH Negligence Cases 679], 154 Kan. 
282, 118 Pac. (2d) 601 (1941). 

* Ruffin v. Coca-Cola Bottling Company [7 CCH 
Negligence Cases 828], 311 Mass. 514, 42 N. E. 
(2d) 259 (1942); Noonan v. Great Atlantic & Pa- 
cific Tea Company, 104 N. J. L. 136, 139 Atl. 9 
(1927); Stone v. Van Noy Railroad News Com- 
pany, 153 Ky. 240, 154 S. W. 1092 (1913). 

" Seven-Up Bottling Company v. Gretes [9 
CCH Negligence Cases 1111], 182 Va. 138, 27 
S. E. (2d) 925 (1943); Stewart v. Crystal Coca- 
Cola Bottling Company, supra, footnote 7; Ber- 
kens v. Denver Coca-Cola Bottling Company 
(7 CCH Negligence Cases 123], 109 Colo. 140, 122 
Pac. (2d) 884 (1942). 

" Stewart v. Crystal Coca-Cola Bottling Com- 
pany, supra, footnote 7, 68 Pac. (2d) at p. 956. 

*4 Cal. App. (2d) 361, 40 Pac. (2d) 873 (1935). 
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take advantage of the doctrine of res ipsa 
loquitur for the true cause of the explosion 
could only rarely be shown. Were that not 
so, the plaintiff could allege specific acts of 
negligence and not seek to rely on the doc- 
trine at all. 


The court said: “Neither does it [res ipsa 
loquitur] apply where the cause is unex- 
plained and might have been due to one of 
several causes for some of which the de- 
fendant is not responsible.” * 

The Stewart court gives an indication of 
the evidence for which it searches in order 
to justify the inference that the explosion 
was caused either by an overcharge of gas 
or a defect in the bottle, two conditions for 
which the defendant bottler would stand 
liable, in these words: “there was no evi- 
dence that a similar explosion had ever taken 
place”; and “they made no effort at that 
time to prove by experts or otherwise that 
an examination of these [pieces], either 
separately or when put together as a bottle, 
disclosed any defects, such as thin spots or 
bubbles.” ™ 


At least one writer on the subject has 
pointed out this line of cases as setting forth 
a distinct rule refusing to apply the res tpsa 
loquitur™ doctrine. It may be true, however, 
that these cases do not stand alone but, as 
some of the language in the several opinions 
indicates, are in fact holdings that the plain- 
tiff, by failing to show due care in handling 
after the bottle passed from the control of 
the defendant, has failed to exclude the other 
reasonable causes of the explosion and thus 
the doctrine should not be applied. The 
Ruffin case,” for example, has this two- 
legged decision, and it is difficult to separate 
the two elements of the holding. The defect 
in such a position lies in the fact that one 
must assume that the explosion might not 
have been caused by some latent defect,” 
which reasonable care by the bottler would 
not discover or some reasonable cause which 
plaintiff’s evidence of proper handling would 
fail to exclude. 


In considering this doctrine of res ipsa 
loquitur, it is of some importance to dis- 
tinguish it, in its effect and operation, from 
the principle that negligence in a given case 
may be established by circumstantial evi- 


13 Tbid., 40 Pac. (2d) at p. 874. 

4 Supra, footnote 7, 68 Pac. (2d) at p. 955. 

15 Note, ‘‘Negligence: Res Ipsa Loquitur: Ex- 
tension and Qualification of the Doctrine,”’ 1 
Oklahoma Law Review 301 (1948). 

16 Supra, footnote 9. 

17 See the discussion to this effect in Escola v. 
Coca-Cola Bottling Company of Fresno, 24 Cal. 
(2d) 453, 150 Pac. (2d) 436 (1944); Stodder v. 
Coca-Cola Bottling Plants, Inc. [13 CCH Negli- 
gence Cases 900], 48 Atl. (2d) 622 (Me., 1946). 
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dence. It may be contended, justifiably so, 
that the latter principle is what is demanded 
by the Stewari case, i. e., that the circum- 
stantial evidence points to negligence of this 
defendant. The two are often distinguished 
on the ground that the res ipsa loquitur doc- 
trine, when properly invoked, points to the 
fact of negligence, in connection with the 
bare physical cause, whereas circumstantial 
evidence points, with varying probative ef- 
fect, to the responsible human agency. The 
distinction is important in a case where the 
bare physical cause of the injury is known 
or can be ascertained. Where, however, in a 
bottled beverage case the physical cause is 
only a matter of conjecture at times, the 
importance fades. It is difficult to persuade 
a court or counsel that from an explosion 
alone, there should be inferred not only a 
bare physical cause for which the defendant 
would be liable, but also the existence of 
negligence as the motivating factor for the 
existence of the bare physical cause. 


Requirement of Control 


There is a line of cases that refused to 
apply the doctrine of res ipsa loquitur in 
bottled beverage cases by declining to make 
the necessary extension, in certain cases, to 
cover the situation where the defendant was 
no longer in control of the instrumentality 
causing the injury.“ It was not that the 
cases held that res ipsa loquitur could not be 
applied where an explosion of a beverage 
bottle had taken place, but they were care- 
ful to hedge in the application of the doc- 
trine to those cases in which the defendant 
had control of the bottle or where, as an 
exception to be pointed out later, the single 
explosion was substantiated by other explo- 
sions of bottles from the same bottling plant. 


Chief Justice Erle’s original formulation 
of the doctrine, oft-quoted, required that for 
its application in a particular situation, the 
instrumentality which caused the injury 
should have been within the control of the 
defendant. The reason for this originally 
was a result of the feeling that in such a 
case, the defendant having had control of 
the instrument would be the one most likely 
to know the facts, i. e., have the evidence as 
to the cause and responsibility for the ex- 


18 Slack v. Premier Pabst Corporation [1 CCH 
Negligence Cases 828], 1 Terry 97, 5 Atl. (2d) 
516 (Del., 1939): Dunn v. Hoffman Beverage 
Company, 126 N. J. L. 556, 20 Atl. (2d) 352 
(1941); Stodder v. Coca-Cola Bottling Plants, 
Inc,, supra, footnote 17; Wheeler v. Laurel Bot- 
tling Works, 111 Miss. 442, 71 So. 743; Seven-Up 
Bottling Company v. Gretes, supra, footnote 10. 
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plosion.” In the happening of so strange an 


event, one which ordinarily did not happen 
without lack of due care on someone’s part, 
it was an almost logical inference, so went 
the thought, that there must have been 
negligence and that “someone” must have 
been the defendant in control at the time of 
the injury. Of course, the latter proposition 
follows more readily than the former, for 
assuming that there was negligence of some 
sort, the one who controlled the instrument 
or was under a duty imposed by law to an- 
swer for the acts of his servants in control, 
would more easily be held liable and still 
satisfy the requirement of fault. Actually, 
the assumption is not justified in a bottled 
beverage case with respect to the proposition 
that there must have been a failure to exer- 
cise due care somewhere along the line. 
Contrary to the opinion held by some 
courts,” there is still room here for the ap- 
plication of the doctrine of unavoidable acci- 
dent, for there is always the possibility— 
as reasonable a probability as any other— 
that the explosion was caused by some latent 
defect in the glass of which the bottle was 
made. No reasonable inspection by the bot- 
tler would have discovered such; thus, he 
would not be liable.” But the plaintiff would 
have the jury infer that the cause of the 
explosion was an overcharge of gas, or some- 
thing similar, for which the defendant would 
be liable.” He has not alleged any specific 
acts of negligence because neither he nor the 
defendant bottler, in most cases, knows 
what caused the explosion. The rigors of 
shipment * and the natural changes of tem- 
perature could easily cause an explosion; 
and because one did happen, it does not fol- 
low, as a more reasonable conclusion than 
any other, that there was lack of care on 
someone’s part. 


However, the inherent nature of the situa- 
tion demanded that if the rule be applied at 
all, no matter how cautiously, in these bot- 
tle explosion cases, it must be modified in 
respect to the requirement of control. Sel- 
dom arising is the situation in which the 
defendant bottler is still in possession or 
control of the bottle at the time of the ex- 
plosion. A case in which the defendant did 
clearly have the control of the instrumental- 


1% Dunn v. Hoffman Beverage Company, supra, 
footnote 18. 

20» Bradley v. Conway Springs Bottling Com- 
pany, supra, footnote 8. 

* Stodder v. Coca-Cola Bottling Plants, Inc., 
supra, footnote 17. 

2 Kees v. Canada Dry Ginger Ale, Inc., [14 
CCH Negligence Cases 280], 199 S. W. (2d) 76 
(Mo., 1947). 

23 Dunn v. Hoffman Beverage Company, supra, 
footnote 18. 
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ity is Riecke v. Anheuser-Busch Brewing Asso- 
ciation.” There the plaintiff was going 
through the defendant’s bottling plant and 
was injured when a bottle exploded. The 
court, apparently on the sole theory that 
the bottle was in the exclusive control of 
the defendant, held the doctrine of res tpsa 
loquitur applicable. 

The case of Starke Coca-Cola Bottling 
Company v. Carrington™® illustrates how this 
matter of control can be drawn to a fine 
distinction. The defendant bottler provided 
an automatic vending machine for the pur- 
chase of bottled beverages. The plaintiff 
had placed a coin in the vending machine. 
When a bottle came into position for plain- 
tiff to receive it, she lifted the bottle out of 
the machine with her right hand. As she 
started to transfer it to her left hand prepara- 
tory to opening it, the bottle exploded and 
seriously cut her hand. It was obvious, so 
thought the court, that no one other than 
the defendant, one of his servants or the 
plaintiff ever had the opportunity to touch the 
bottle. But the court said that the bottle 
had left the defendant’s possession and had 
come under the control of the plaintiff. For- 
tunately for the latter in this case, the 
Florida court refused to be bound by the 
requirement of control in the defendant, so 
prevalent in other res ipsa loquitur situations. 
Following the leading case of Payne v. Rome 
Coca-Cola Bottling Company, the court held 
for the plaintiff. 

Thus, it was easily seen that the normal 
bottled beverage explosion and resulting in- 
jury situation called for some alteration if 
this doctrine was to be the means of relief 
in preference to breach of warranty or abso- 
lute liability, for in the preceding case only a 
matter of seconds in the timing of the explo- 
sion could have made the difference.” Fur- 
thermore, the normal situation which arose 
was where the defendant bottler had lost 
both control and possession of the bottle 
some time prior to the explosion, as in the 
Fisher case. Even this matter of the length 
of time the bottle had been out of his pos- 
session could be argued as being important, 
at least underneath the surface of the 
opinion. 


In order to facilitate the court’s departure 
from the rule of control, the tribunal con- 
cerned proceeded to redefine what it had at 
one time meant by the word “control.” 
When considering such a case in Goldman 


* 206 Mo. App. 246, 227 S. W. 631 (1921). 

*([15 CCH Negligence Cases 428] 32 So. (2d) 
583 (Fla., 1947). 

*10 Ga. App. 762, 73 S. E. 1087 (1912. 

"Joly v. Jones, d.b.a. Coca-Cola Bottling 
Company, supra, footnote 6. 


Res Ipsa Loquitur Doctrine 


& Frieman Bottling Company v. Sindell,® the 
court said: 


“The ‘control’ referred to in these ex- 
pressions is not necessarily control of the 
injurious agency at the time of the injury, 
but its control at the time of the negligent 
act which caused the injury.” * 

It is not my mission here to dispute this 
definition. But I do submit that that was 
not what the various courts had meant. To 
go back to the original purpose of the doc- 
trine, the purpose as given by Wigmore in 
his treatise on Evidence, is: 

“that the particular force and justice of 
the rule, regarded as a presumption throw- 
ing upon the party charged the duty of 
producing evidence, consists in the circum- 
stance that the chief evidence of the true 
cause, whether culpable or innocent is prac- 
ticably accessible to him but inaccessible to 
the injured person.” ” 

To apply this new definition to the term 
“control” in the original rule was merely 
begging the question. Unless the physical 
cause of the explosion were known, it could 
not be said that the control at the time of 
the negligent act, being in the defendant, 
was sufficient, for it was not possible to 
know what act of the defendant, if any, 
caused it. Here again, a physical cause for 
which defendant would be liable was being 
inferred when there were others just as rea- 
sonable for which he would not be. If it 
were not an act on the part of the defendant 
that gave rise to the physical cause of the 
explosion, it could not have happened while 
in his possession and control; and thus the 
circle was completely formed. 

However, the argument could be met as 
in the Payne case; the Georgia court, finding 
it possible to infer negligence by the mere 
happening of an explosion, as an unusual 
occurrence, pushed back the fault by re- 
quiring all handlers prior to and including 
the plaintiff to show that the condition of 
the bottle could not have changed since it 
left the control of the defendant, because 
they had all-handled the bottle in a proper 
and careful manner. This caused the de- 
fendant bottler, more or less, to end up hold- 
ing the proverbial bag. As he was the only 
remaining handler not cleared of negligence 
and the doctrine of unavoidable accident 
had been thrown in the trash, he was “it.” 
The circle was broken then, for now the 
bottler had been negligent, or so the jury 
could find if it believed the plaintiff and his 
evidence; and the rule of law was satisfied 

22140 Md. 488, 117 Atl. 866 (1922). 


2 Tbid., 117 Atl. at p. 871. 
%® Section 2509, p. 382 (3rd edition). 





since the bottler had control when these 
supposed acts were committed, whether 
actually he was guilty of a failure to use due 
care or not. Viewing such a situation as one 
where the res ipsa loquitur doctrine would 
not ordinarily apply, the courts following 
the Payne rule accept proof exonerating all 
others except the bottler from a charge of 
negligence, and hold the bottler liable under 
what they consider to be the res tpsa loquitur 
doctrine. That this is an unwarranted ex- 
tension of that doctrine is readily apparent. 
In a case where the plaintiff undertakes by 
his proof to eliminate all of the causes ex- 
cept the negligence of one defendant, he 
should not then be allowed to invoke the 
doctrine against this remaining defendant; 
that is to say, in a case where control and 
management of the instrumentality are di- 
vided between two or among several per- 
sons, plaintiff by proving want of negligence 
on the part of all but the single defendant 
cannot then call into play the res ipsa loquitur 
rule, which would not have had application 
in the first place.” 


Payne Court v. Slack Court 


It was concerning this element of control 
that the divergency arose between the two 


principal lines of cases. On the one hand is 
the often mentioned case of Payne v. Rome 
Coca-Cola Bottling Company™ and on the 
other stands the case of Slack v. Premier 
Pabst Corporation.” The court that decided 
the Payne case had been quite anxious to 
extend the rule of res tpsa loquitur to cover 


the explosion situation. Not so with the 
Slack court for it challenged the reasoning 
of the former and rejected it. 


Although on the surface, the Slack deci- 
sion stands apparently on the safe ground 
that the courts should not “permit an in- 
ference of negligence to fall upon the bottler 
after the commodity has passed out of his 
control.” Actually the divergency is much 
more basic. The two opinions delivered by 
the respective courts reveal that their differ- 
ence is in their understanding and feeling 
as to the nature of an exploding beverage 
bottle. The Payne court conceived of an ex- 
plosion of such a bottle as so unusual as to 
absolutely infer someone’s (but not espe- 
cially the bottler’s) negligence, while on the 
other hand the Slack court announced that: 


%t Gerber v. Faber [8 CCH Negligence Cases 
178], 54 Cal. App. (2d) 674, 129 Pac. (2d) 485 
(1942). 

"= Supra, footnote 26. 

83 Supra, footnote 18. 
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“It will not do, we think, to say that as 
the bottle exploded, inferentially someone 
was negligent.” 

It is this difference in their approach to 
the nature of an exploding bottle that causes 
these two courts to stand apart. The rule 
requiring the defendant to have control over 
the instrumentality is only the means by 
which the latter court manifests its approach, 


Still, not even the Slack court would in all 
cases deprive a plaintiff of any recovery, 
It recognized that in certain cases the exist- 
ence of negligence on the part of the de- 
fendant could be more than mere surmise 
or conjecture where, for example, the ex- 
plosion of this particular bottle was accom- 
panied by the explosion of other bottles 
similarly situated and similarly treated. It 
manifested this recognition in approving 
and citing in its opinion cases applying the 
doctrine of res ipsa loquitur under these cir- 
cumstances. For example, in the case of 
Dail v. Taylor,* the court held that where 
the proof of the explosion of a bottle of 
carbonated beverage is supplemented by 
proof of the explosion of other bottles of the 
beverage furnished by the same defendant 
bottler, an inference of negligence is prop- 
erly allowed to be drawn by the jury. Likewise, 
in Coca-Cola Bottling Works v. Shelton,® 
where it appeared that on the day of the 
explosion of the bottle of cola causing the 
injury complained of, twenty-seven bottles 
of the same beverage, bottled by this de- 
fendant, exploded, the same result was reached 


Where such a precautionary measure re- 
quiring substantiation by evidence other 
than the single explosion was met, the rule 
could and would be relaxed to permit a re- 
covery, even though the bottle had left the 
possession and control of the bottler. Such 
a substantiation of the existence of defend- 
ant’s negligence satisfies the requirement of 
other res ipsa loquitur situations that the in- 
ference of negligence be the more reasonable 
probability, that is, that it be not just a 
possibility among other available causes. 
The fact that the defendant had at times 
prior to this purchased and used defective 
bottles,” that the pieces of glass of the 
broken bottle showed evidence of defective 
construction or that similar explosions had 
taken place within a restricted period” 
would be facts from which the court could 
say that the jury, or trier of fact, could 
infer that it was more reasonable that the 


151 N. C. 284, 66 S. E. 135 (1909). 

8° 214 Ky. 118, 282 S. W. 778 (1926). 

%* Saglimbeni v. West End Brewing Company, 
16 CCH Negligence Cases 173 (N. Y., 1948). 

%* Graham v. Cloar, 16 CCH Negligence Cases 
622 (Tenn., 1949). 
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explosion was due to some fault of the de- 
fendant in his bottling operation than that 
it was due to some cause, latent or other- 
wise, for which he would not be responsible. 
The procedure, then, is that circumstantial 
evidence is introduced to establish a fact, 
the physical cause of the explosion, as being 
one for which defendant bottler is responsi- 
ble; from this established physical cause, 
negligence is inferred and, in such a case, 
itis reasonable so to infer it. 

Note, therefore, the connection between 
two classes of cases: the one, as exemplified 
by the Stewart decision, wherein the more 
reasonable probability requirement thwarted 
the claimant and the other, as exemplified 
by the Slack case, wherein the requirement 
if control is used to accomplish the same 
end, i.e., to make it more reasonable to infer 
that it was defendant’s negligence that 
caused the accident. Herein lies the relation 
between those cases, each reaching a similar 
result, but by different means. 


Rule in Payne Case 


Correctly or not, the majority of the 
courts have proceeded to apply the res ipsa 
loquitur doctrine in these explosion cases by 
making an extension to the original rule and 
not requiring the instrumentality to be 
under the defendant’s control.” It is only 
within the recent period that the trend has 
turned toward such application; but the de- 
cision in Payne v. Rome Coca-Cola Bottling 
Company led the way and other courts, search- 
ing for some way to help the otherwise 
thwarted plaintiff, were quick to follow. 
Thus, the next problem is to treat the rule 
as properly applicable to certain situations 
ir cases and then to determine when those 
certain situations exist. Under this problem 
there are in reality two divisions. The first 
f these divisions must deal with one of the 
terms in the definition of the doctrine—that 
is, whether the “surrounding circumstances” 
which must be shown by evidence, circum- 


“Escola wv. Coca-Cola Bottling Company, 
supra, footnote 17; Bradley v. Conway Springs 
Bottling Company, supra, footnote 8; Ortego v. 
Nehi Bottling Works, 199 La. 599, 6 So. (2d) 677 
(1942); Macres v. Coca-Cola Bottling Company 
(2 CCH Negligence Cases 793], 290 Mich. 567, 
287: N W. 922 (1939); Brunskill v. Farabi [10 
CCH Negligence Cases 1070], 181 S. W. (2d) 
49 (Mo. App., 1944); MacPherson v. Canada 
Dry Ginger Ale Company [8 CCH Negligence 
Cases 816], 129 N. J. L. 365, 29 Atl. (2d) 868 
(1943); Benkendorfer v, Garrett [4 CCH Negli- 
gence Cases 716], 143 S. W. (2d) 1020 (Tex. Civ. 
App., 1940); Canada Dry Ginger Ale, Inc. v. 
Jochum [12 CCH Negligence Cases 490], 43 Atl. 
(2d) 42 (D. C., 1945); Roper v. Dad’s Root Beer 


meene, 16 CCH Negligence Cases 489 (IIl., 
8). 


Res Ipsa Loquitur Doctrine 


stantial or otherwise, as must be the injury, 
give rise to one of these “certain cases” in 
which the doctrine is properly to be ap- 
plied. The facts of the injury and the cir- 
cumstances under which it occurred, so goes 
the rule, must make manifest a situation in 
which the court will think it proper for the 
doctrine to substitute for the ordinary means 
of proof. Where the plaintiff has failed to 
show these “surrounding circumstances,” he 
has failed to make his case, for the doctrine 
will not then be applied to save his general 
allegations of negligence. 

Undoubtedly the preceding division of the 
above problem warrants the most discus- 
sion, but the second is one that should be 
mentioned and treated to some extent. This 
latter is concerned with the procedural ef- 
fects of the doctrine once the court has 
deemed that the proof of the surrounding 
circumstances warrants the inference of negli- 
gence and thus justifies the operation of the 
doctrine. Such division poses the problem 
of what then is the effect of a showing, by 
the defendant, of the utmost care in selec- 
tion, filling and handling of the bottles by 
himself and his employees. In keeping with 
its importance, this second division is re- 
served until last for attention. 


Evidence of Proper Care 


Not even the court which decided the 
Payne case would go so far as to say that 
the explosion alone implied negligence upon 
the part of the bottlers, but specifically con- 
cluded its opinion with such a reservation. 
The requirement laid down by the court to 
enable the plaintiff to recover is expressed 
in these words in the court’s syllabus: 

“TRecovery can be had] when it is shown 
that all persons through whose hands the 
bottle had passed were free from fault, and 
that the condition of the bottle and its con- 
tents had not been changed since it left the 
defendant’s possession.” ” 

The trend had now been set in the Payne 
decision; and many courts were soon to fall 
away from the old to this new relaxed rule 
and allow a recovery in certain cases. This 
paragraph of the syllabus became the part 
of the rule which was to bar many claim- 
ants and give some feeling of safety to a 
bottler even where the extension of the rule 
had been adopted. Proceeding to treat the 
existence of negligence, as an “ineluctable 
conclusion,” in the language of the Slack 
court, the courts permitted the inference to 
fall on the bottler by requiring the plaintiff 


to prove only that he and all handlers sub- 
% Supra, footnote 26, 73 S. E. at p. 1087. 
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sequent to the time the bottle had left the 
possession and control of the defendant had 
exercised due care. The jury, or trier of fact, 
could now exercise its powers of uncanny 
observation and determine by guess or 
chance that the defendant was guilty of.a 
want of due care in his bottling operation. 
Plaintiff's evidence of due care would, itself, 
be subjected to the scrutiny of the jury, the 
latter perhaps believing the rebutting evi- 
dence of due care in bottling and disbeliev- 
ing the plaintiff’s evidence of due care in 
handling and returning a verdict for the de- 
fendant, such being a fulfillment of its duty 
under the evidence. The duty of the jury, 
if it found that both parties had exercised 
due care in their respective spheres of ac- 
tivity, was never stated; this, of course, was 
not necessary under the courts’ conception 
of the nature of an explosion. Negligence 
was there, and their only problem was as to 
the person responsible. Take your pick, said 
the rule. 

The plaintiff in this type of case is pre- 
sented with a difficult problem when he 
attempts to prove due care on the part of 
all the handlers of the beverage from the 
time the bottle left the defendant’s posses- 
sion. In the Fisher case, it was this factor, 
as noted above, that required a reversal, for 
the record showed no evidence that the bot- 
tle had been handled with due care during 
such time. 

The California case of Escola v. Coca-Cola 
Bottling Company“ presents a good example 
of the application of the Payne doctrine with 
the requirement of a showing of due care. 
In that case the plaintiff, an employee in a 
restaurant, was engaged in placing the bot- 
tles in a cooler when one in her hand ex- 
ploded. The judgment for plaintiff was 
affirmed with an extended discussion of this 
element of due care in the court’s opinion. 
Therein the court said: 


“It is not necessary, of course, that plain- 
tiff eliminate every remote possibility of in- 
jury to the bottle after defendant lost control, 
and the requirement is satisfied if there is 
evidence permitting a reasonable inference 


that it was not accessible to extraneous 
harmful forces and that it was carefully 
handled by plaintiff or any third person who 
may have moved or touched it.” “ 

the rule as is, it would, of 
course, be impossible for the plaintiff to 
account for every minute that the bottle 
was out of the control of the defendant; but 
his evidence must lead to a reasonable infer- 
ence that the bottle was properly handled 


Accepting 


* Supra, footnote 17. 
“1 Tbid., 150 Pac. (2d) at p. 439. 
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after defendant lost control.“ Only one op. 
portunity for improper handling is neces- 
sary to give rise to the physical cause of the 
explosion, a physical cause for which the 
bottler would not be liable but for whic! 
he would be responsible in this case, even 
though he would have no means at his dis- 
posal to have any knowledge of the treat- 
ment or whereabouts of the bottle, as it had 
left his possession. 

In another case of similar vein,® the ap- 
pellate court held that the plaintiff’s eyi- 
dence failed to show, by circumstances or 
inferences, that the bottle was _ properly 
handled by all persons through whose hands 
it had passed from the time it left the de- 
fendant’s possession until it arrived in the 
plaintiff's hands. The court met with little 
difficulty in making this statement. The 
testimony revealed that this particular bot- 
tle had been on an open shelf in a store 
and had been accessible to almost anyone, 
and that innumerable things which coul 
have caused the subsequent explosion might 
have happened to it. The store owner had 
appeared as a witness for the plaintiff. Bu 
the court held that he should not be per- 
mitted to testify that the bottles were not 
tampered with while in his store and that the 
bottles and caps were not changed, for in 
these matters he was indulging in mere 
speculation, guess and conclusion. The 
court recognized that the bottle could have 
been frozen or subjected to extremely cold 
temperature before it reached the local 
dealer. It said further: 


“It may have been dropped, cracked, 
tampered with or mishandled by the cus- 
tomers or the employees while it ws on 
the shelf in Lovell’s store. It was there 
approximately 30 days. Certainly the jury 
was required to indulge in guess and specu- 
lation in finding that between the time that 
the bottle left the possession of the defend- 
ant and when it came into the possession 0! 
the plaintiff, it was not so subjected to any 
condition that would tend to bring about 
the explosion resulting in plaintiff's injury.” “ 

Thus, there are two matters which are 
important in considering this element of due 
care: (1) the showing of due care as 4 
prerequisite to the application of the res ps0 
loquitur doctrine as laid down by the Payne 

* Honea v, Coca-Cola Bottling Company [1 
CCH Negligence Cases 594], 143 Tex. 272, 18 
S. W. (2d) 968 (1944), wherein it was said 
“Only a preponderance of the evidence, and not 
proof beyond a reasonable doubt, is required. 

* Kees v. Canada Dry Ginger Ale, Inc. [14 
CCH Negligence Cases 280], 199 S. W. (2d) % 
(Mo., 1947). 

* Tbid., 199 S. W. (2d) at p. 79. 
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case, and (2) the extent or nature of the 
evidence which must be required. On this 
latter proposition, the following paragraph 
fom the Texas case of Benkendorfer v. 
Garrett is quite informative: 

“Defendants seemingly contend that plain- 
tif was under the burden of proving con- 
clusively that nothing could have happened 
to the bottle while in plaintiff’s possession 
which might have weakened the bottle or 
caused the explosion. For instance, it is 
insisted that plaintiff’s proof is insufficient 
because he was unable to testify positively 
that none of his exployees had moved the 
bottle or that a small child had not thrown 
or dropped something, hitting the bottle. 
It was incumbent upon plaintiff to establish 
that nothing had happened to the bottle 
while in his possession which would have 
contributed to or caused the explosion. His 
burden was to this fact, like any other fact, 
by a preponderance of the evidence, and 
not beyond a peradventure.” “ 

As indicated previously, the requirement 
of due care may also necessitate a showing 
that the bottle in question has not been sub- 
jected to any undue or adverse changes in 
the atmospheric conditions or temperature, 
as well as the affirmative showing of proper 
handling.® 


On this question of the nature of the 
plaintiff’s evidence of due care, an interest- 
ing and enlightening opinion is that of 
Piacun v. Louisiana Bottling Company.“ The 
case illustrates the hazards which may be 
encountered in extending the exception to 
the ordinary rules of negligence. The court 
was more than aware of these dangers for 
it said: 

“We therefore pass on to a consideration 
of the evidence tendered on behalf of the 
plaintiff and we give to the details of that evi- 
lence careful scrutiny because we realize, 
as has so often been said, that in a case of 
this kind the bottler is ordinarily unable to 
produce any evidence whatever touching 
upon the actual occurrence. This rule, that 
in a case such as this, the evidence of plain- 
tiff must be carefully scrutinized, is well 
established.” ® 

Most of the courts dealing with this prob- 
lem do not so explicitly set out the necessity 
lor a more than usual and careful scrutiny 
of the plaintiff’s evidence. But it is proper 
and advisable to take this attitude for, as 


“ Supra, footnote 38, at p. 1023. 

“Hughs v. Miami Coca-Cola Bottling Com- 
pany {11 CCH Negligence Cases 654], 155 Fla. 
299, 19 So. (2d) 862 (1944). 

“(15 CCH Negligence Cases 447] 33 So. (2d) 
421 (La. App., 1947). 

* Ibid., 33 So. (2d) at p. 424. 
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the court pointed out, the bottler is often 
unable to produce any evidence or have the 
opportunity to have any available with re- 
spect to facts surrounding the actual occur- 
rence; a trumped-up story can be in fact 
impervious to his attack. 


Time Element 


In the particular situation which the re- 
viewing court has determined to be proper 
for the application of the doctrine of res ipsa 
loquitur, although the instrumentality caus- 
ing the injury has passed from the defend- 
ant’s possession—and there is therefore the 
necessity for the claimant to show the due 
care of all subsequent handlers—this ele- 
ment of time, it is submitted, plays a more 
important role than the opinions of the 
various courts would at first glance indicate. 
As a matter of fact, it should play a part; 
it is important for it follows as a reasonable 
proposition that the longer the period of 
time the bottle has been out of the defend- 
ant’s possession, the more opportunity there 
has been for some external force to have 
acted on the bottle and to be the proximate 
cause of the explosion rather than some 
inferred physical cause committed during 
the bottling operation. 


Two examples, one at each end of the 
line with respect to this element of time, 
are the Fisher and the Starke cases, both 
mentioned above. In the first, the interval 
of time between the delivery of the bottle 
by the defendant bottler to the plaintiff's 
employer exceeded six months, although the 
court made no express mention of this as 
supporting its reversal of the judgment 
plaintiff had obtained in the trial court. In 
the second, the defendant bottler had lost 
control over the bottle only a few seconds 
before it exploded as plaintiff had obtained 
it from one of the defendant bottler’s own 
vending machines. The court found it easy 
to believe plaintiff’s proof of due care on her 
part, find the evidence sufficient and uphold 
the judgment. 


In neither case did the respective courts 
specifically mention the element of time as 
bearing on their decisions, but they were 
the ones to judge whether the evidence was 
sufficient to sustain the verdicts. The evi- 
dence they were to review dealt with the 
question of due care in subsequent handling. 
The relatively short length of time in the 
latter case must have been important in the 
mind of the court, whether apparent or not, 
as to whether the evidence was sufficient to 
meet the requirement of a showing of due 
care. 
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Still, in Piacun v. Louisiana Coca-Cola Bot- 
tling Company “ a period of only one day had 
elapsed, but the court reversed plaintiff's 
judgment and the suit was dismissed. The 
peculiarities of this case have been dis- 
cussed above and have lessened the 
importance of the element of time. In Benk- 
endorfer v. Garrett™ the bottle had been de- 
livered to the retailer’s premises—where 
plaintiff was injured—only two days prior to 
the explosion, and plaintiff was allowed to 
recover. But in Kees v. Canada Dry Ginger 
Ale, Inc.” the court found the evidence of 
due care in handling insufficient where the 
bottle had been on open shelves in a store 
for thirty days, notwithstanding the fact 
that it had remained in plaintiff’s kitchen a 
similar period of time before the explosion 
took place. 

To what extent the existence of the time 
element has any decisive bearing on these 
decisions, one way or another, is difficult 
to say. Even though the cases don’t line 
up on the basis of “long time” or “short 
time,” it can hardly be denied that this ele- 
ment is a factor to be emphasized and one 
which few courts would not take cognizance 
of in considering the question of proper 
handling by subsequent parties in control 
and possession of the bottle. 

In the case of Alagood v. Coca-Cola Bot- 
tling Company," the court pointed out that 
no evidence had been introduced as to “how 
long it had been in the complete custody 
and control of plaintiffs, and what, if any- 
thing, had happened to the bottle while in 
plaintiffs’ possession.” ™ 


may 


But the court does not proceed to say 
what effect such evidence would have had 
in its consideration of the case, if it had 
been so introduced. 


Procedural Effect 


Assuming, therefore, that the trial court 
has decided that the doctrine of res ipsa loqui- 
tur is applicable under the circumstances 
elicited in the particular case before it, and 
properly so decided, the next consideration 
must be directed to the procedural implica- 
tions which arise from such application. 


There are two possible views that a court 
may take with respect to the procedural 
impact of this doctrine. The first is what 
is denominated as the “permissible infer- 

® Supra, footnote 47. 

% Supra, footnote 38. 

51 Supra, footnote 43. 

(3 CCH Negligence Cases 167] 135 S. W. 
(2d) 1056 (Tex. Civ. App., 1940). 

53 Tbid., 135 S. W. (2d) at p. 1061. 
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ence” view, while the second is employed 
when a court deems the doctrine as estab. 
lishing what it would call a “presumption,” 


The great majority of the recent cases 
take the view that the doctrine merely war. 
rants or justifies the drawing of an inferene 
of negligence so as to permit the finding 
of negligence in the absence of explana. 
tion. The facts of the occurrence warrant 
the inference of negligence, but do not compel 
such an inference. They furnish an indication 
of negligence where direct evidence of it may 
be lacking, but it is evidence to be weighed, 
not necessarily to be accepted as sufficient 
They call for explanation or rebuttal, but do 
not necessarily require it. They make a case 
for the jury, but do not forestall the verdict 
Res ipsa loquitur, where it applies, does not 
convert the defendant’s general issue into 
an affirmative defense. When all the evi- 
dence has been introduced, the question for 
the jury is whether the preponderance is 
with the plaintiff.* It merely furnishes evi- 
dence to be weighed.” 


Under the permissible inference view the 
doctrine of res ipsa loquitur does not shift 
the burden of proof in the sense of shifting 
the risk of non-persuasion.” The burden of 
establishing the defendant’s negligence by 
a preponderance of the evidence remains 
with the plaintiff throughout. The real ei- 
fect of this view is to save the case froma 
nonsuit if the jury finds that the conditions 
upon which its application depends are pres- 
ent, that is, if the jury believes the plain- 
tiff’s evidence to be true. If no further 
relevant facts are proved, the jury may draw 
from them an inference of negligence if 
under the evidence it is deemed reasonable 
to find negligence. But if other relevant 
facts are proved, the jury is to consider 
these facts along with the facts first proved 
to determine from both sides whether it is 
still reasonable that there was negligence by 
the defendant in the premises. 


Nor should the plaintiff in these circum- 
stances, utilizing the permissible inference 
view, be allowed a directed verdict in his 
favor. Although the plaintiff’s evidence may 
be both uncontradicted and unimpeached, in 
itself it has no evidential force. It remains 
for the jury to say whether under the facts 
elicited it was reasonable to infer that this 


% Payne v. Rome Coca-Cola Bottling Com- 
pany, supra, footnote 26; Alagood v. Coca-Cola 
Bottling Company, supra, footnote 52. 

% Alagood v. Coca-Cola Bottling Company, 
supra, footnote 52. 

% Vargas v. Blue Seal Bottling Works, 12 La. 
App. 652, 126 So. 707 (1930). 

st Macon Coca-Cola Bottling Company v, Crane, 
55 Ga. App. 573, 190 S. E. 879 (1937). 
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explosion happened the way the plaintiff 
alleged, as a result of defendant’s negli- 
gence. 

Regardless of the permissible inference of 
negligence, which arises from the use of the 
doctrine, the jury or court, as the case may 
be, may nevertheless hand down a finding 
against the plaintiff. This would be so 
where it was found that in weighing the in- 
ference, or the facts giving rise to it, against 
the exculpating evidence of the defendant, 
the inference was entirely dispelled by the 
defendant’s explanation, or that the plaintiff 
had failed to carry the burden of the risk 
of nonpersuasion which rested upon him. 

The view taken by very few cases, if any, 
in the recent period is that a presumption of 
law is created by the application of the doc- 
trine; thus it becomes obligatory on the 
part of the defendant to introduce evidence 
in rebuttal or have a verdict directed against 
him.” A duty would vest in the jury so to 
find unless the evidence of due care in the 
bottling operation introduced by the defend- 
ant was sufficient to overcome the effect of 
the presumption. A mere equipoise in the 
evidence would not entitle the plaintiff to a 
verdict for he normally has the burden of 
proof in the sense that where the evidence 
is equal, the risk of nonpersuasion would be 
with him and he would lose. 


But what of the problem of the treatment 
of the evidence introduced by defendant to 
show due care in the bottling operation? In 
Escola v. Coca-Cola Bottling Company,” the 
court made it clear that the evidentiary 
value of the evidence introduced by the de- 
fendant is ordinarily for the consideration of 
the jury, and does not, as a matter of law, 
entitle the defendant to a directed verdict 
on the basis that the evidence offered in ex- 
planation had completely rebutted and dis- 
pelled the inference.” Such a position would 
bring the parties right back to the point 
trom whence they started.” 


However, it is submitted, there might con- 
ceivably be a case in which the inference of 
negligence could be declared rebutted as a 
matter of law where the defendant showed 
by clear, convincing, uncontradicted and 


*See Coca-Cola Bottling Works v. Sullivan, 
supra, footnote 6, wherein the court said: ‘‘The 
effect is to carry the case to the jury with the 
burden shifted to the defendant to prove the ex- 
ercise of due care to defeat a recovery. ar 
This may be a careless use of the two words, 
which is a common practice. 

* Supra, footnote 17. 

“Canada Dry Ginger Ale, Inc, v. Jochum, 
supra, footnote 38. 

"See the dissenting opinion in Macon Coca- 


Cola Bottling Company v. Crane, supra, foot- 
note 57. 
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unimpeached evidence that he employed the 
degree of care required of him in his bot- 
tling operations.” Such a holding, if made, 
would be an application by the court of the 
general rule that where the evidence is such 
that no reasonable minds could differ, the 
determination became, as a result, a matter 
of law. 

It is to be remembered that under the rule 
in the Payne case, the plaintiff must make an 
affirmative showing of due care. With re- 
spect to this item, the evidence must be 
believed as proven to the satisfaction of the 
court before it could apply the permissible 
inference, or the other view as well, and give 
a verdict for the plaintiff. An illustration of 
this point is the Piacun™ case where the 
court held, in effect, that no reasonable 
minds could believe that plaintiff’s evidence 
established his due care and, thus, it was a 
matter of law and as such insufficient to 
show the due care required to bring the 
doctrine into operation. 


Conclusion 


It would seem hardly an arguable propo- 
sition that there should be some relief af- 
forded one injured by the explosion of a 
bottled beverage in certain circumstances. 
Naturally, the difficulty lies in finding those 
circumstances in which relief is warranted; 
there lies the avenue of the doctrine of 
res ipsa loquitur to bring it about when so 
warranted. Thus, our problem has been, and 
will continue to be, to discover the proper 
limits for the application of res ipsa loquitur in 
order to be assured that only those cases 
in which recovery is deserved come within 
the limits of the doctrine so laid out. 


Which, then, of the three different posi- 
tions taken by the courts above reaches 
this desired end? It is the conclusion of 
the writer that the rule laid down in Slack 
v. Premier Pabst Corporation,“ with its at- 
tendant exception, provides the best road 
to follow. It was attempted to bring out 
in the preceding paragraphs that such a 
clear-cut, easily applicable rule makes for 
certainty; and it would exclude those cases 
in which there is no more reasonable prob- 
ability that the explosion was set in motion 
by defendant’s negligence than that it was 
either a latent defect or an unavoidable acci- 


® This was attempted in Ortego v. Nehi Bot- 
tling Works, 6 So. (2d) 674 (La. App., 1941), 
but the intermediate appellate court’s decision 
was reversed in Ortego v. Nehi Bottling Works, 
supra, footnote 38. Cf. also the dissenting opin- 
ion in Escola v, Coca-Cola Bottling Company, 
supra, footnote 17. 

63 Supra, footnote 47. 

* Supra, footnote 18. 





dent, or was brought about through an un- 
known external force occurring after the 
defendant lost possession and control of the 
bottle. The ready exception would be, as 
provided in the Slack case, where there was 
some evidence other than the mere explo- 
sion which would be introduced to substan- 
tiate the inference of a physical cause for 
which the defendant would be liable. Where 
such is the case, the doctrine should be ap- 
plicable, and the question of whether it was 
actually a more reasonable probability should 
be for the jury. 

The evidence of other explosions would 
not be used as circumstantial evidence of 
defendant’s negligence. Such would not be 
an application of the doctrine of res ipsa 
loquitur but would be, on the other hand, 
the mere establishment of negligence by the 
use of circumstantial evidence. In such a 
case, the evidence of other explosions, as 
well as other evidence offered in like vein, 
would be used to substantiate the inference 


that the physical cause of the explosion was 
one for which the defendant would be re- 
sponsible. As a result, it would be a more 
reasonable probability that it was a physical 
cause for which he would be liable rather 
than the mere occurrence of an explosion, 
plus the negativing of some other causes 
From this physical cause, the doctrine of 
res ipsa loquitur in its original formulation 
could be applied to infer negligence on the 
grounds that in common experience such 
physical cause is not brought about in the 
absence of negligence by the person in con- 
trol at the time this physical cause was 
activated. Only under such _ conditions 
would the court be paying more than mere 
lip service to its rule that the bottler is not 
an insurer of his products.” [The End] 


*% “It is needlessly circuitous to make negli- 
gence the basis of recovery and impose what is 
in reality liability without negligence.’’ Dis- 
senting opinion in Escola v, Coca-Cola Bottling 
Company, supra, footnote 17. 


a en 


CAN YOU DECIDE—The Case of the Assaulted Fan 


LADY wrestling fan, whom it is better 
LX to call Maizie, often boasted that a 
“rassling” match was doublebarreled enter- 
tainment. There was as much sport in 
watching the antics of the fans as the prat- 
falls, body slams and eye gouging by the 
behemoths in the ring. On this particular 
occasion the crowd was exceptionally entertain- 
ing, having been keyed into this state by the 
fact that one of the “rasslers” was sticking 
the other with a pin, and this wrestler’s skin 
was not as tough as his name. In this shout- 


ing, booing crowd Maizie was having a 
whee of a time, especially when the sailor 
shouted, “Kill ’im, kill ’im,” and then left 
that his directions were 
carried out. It was then that Maizie thought 
that needed something to calm het 
nerves and, seeing the popcorn vendor, stood 
up to make her purchase. And wham! 
She was struck in the face by an empty 
whiskey bottle thrown by an unknown per- 
son and evidently intended for one of the 
wrestlers. 


his seat to see 


she 


Maizie sued the promoter because she felt 
that more of the promoter’s employees and 
more policemen should have been there to 
protect the spectators and to prevent drink- 
ing and the throwing of bottles. How would 
you decide? 

The court held that it was not the duty 
of the promoter to keep the crowd quiet. In 
fact, its antics seemed to be a part of the 
show. Whitfield, etc. v. Cox. Virginia Su- 
preme Court of Appeals. March 7, 1949 
16 CCH NEGLIGENCE Cases 752. 
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LENT SERVANT DOCTRINE 





IN WHOSE 


BUSINESS IS THE SERVANT 


ENGAGED 


AT THE TIME THE ALLEGED TORT IS COMMITTED? 


By RANDOLPH A. BROWN 


Attorney, 
Louisville 


N RECENT YEARS, considerable liti- 

gation has arisen out of situations where 
the servant of a general employer has been 
lent to a third person for a special purpose 
and, while serving the borrowing employer, 
has committed a tort. From these cases has 
developed the lent servant doctrine, which the 
United States Supreme Court has declared 
to be elementary and defined as follows: 
“When one person puts his servant at the 
disposal and under the control of another 
for the performance of a particular service 
for the latter, the servant, in respect of his 
acts in that service, is to be dealt with as 
the servant of the latter and not of the 
former.” (Denton v. Yazoo & Mississippi 
Valley Railroad Company, 284 U. S. 305, 76 
L. Ed. 310, 52 S. Ct. 141 (1932).) Whether 
the lent servant doctrine applies in a given 
situation depends to a marked degree upon 
the facts involved; hence, the facts in the 
various cases discussed are set forth in detail. 


In the recent case of Fries v. U. S. [30 
CCH AutoMosiLe Cases 609], 170 F. (2d) 


726 (CCA-6), in which the writer repre- 


sented the government, the lent servant doc- 
trine was applied. The plaintiff brought an 
action in the United States District Court 
for the Western District of Kentucky under 
the Federal Tort Act to recover 
for injuries sustained when he was struck 
by an automobile by the United 
States Public Health Service and furnished 
to the Louisville-Jefferson County Board of 
Health for use in connection with a local 
health project. Although the District Court 
found the driver of the government vehicle 
negligent, recovery was denied because at 
the time of the accident the government ve- 


Claims 


owned 


Lent Servant Doctrine 


hicle was not being operated for the United 
States, and neither the United States nor 
any governmental agency had control over 
the driver. (76 F. Supp. 396.) The District 
Court also held that even if the driver were 
a federal employee, because his salary was 
paid out of funds furnished by the federal 
government, the United States was not liable 
for his negligence under the lent servant 
doctrine. In affirming the decision of the 
District Court, the Court of Appeals for 
the Sixth Circuit said that the negligent 
driver “was not in the employ of the United 
States, but was a servant lent to the Louis- 
ville-Jefferson County Board of Health at 
the time he caused the injury of appellant.” 


Facts in Fries Case 


The facts in this case are interesting. 
The idea of conducting a local venereal case- 
finding project originated with Dr. Lamb, 
Director of Communicable Disease Control 
of the Louisville and Jefferson County Board 
of Health. The basic objectives of the proj- 
ect, which were approved by the city and 
county officials and by the Jefferson County 
Medical Society, were “to find and bring 
under treatment as many cases of early 
syphilis and gonorrhea as possible within 
a forty-five day period,” through the media 
of publicity and personal examinations, so 
as to induce persons who had been exposed 
to, or who suspected they might have, 
venereal disease, to report to the health de- 
partment or to private physicians for exam- 
ination and, if necessary, for treatment. 
Statistics were to be preserved for analysis. 

Dr. Lamb’s projected program differed in 
certain particulars from programs of a sim- 
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ilar nature carried out in other states. He 
conferred with Dr. Blackerby, Health Com- 
missioner of the State of Kentucky, in an 
eftort to obtain state participation, and asked 
that the health commissioner request the 
Surgeon General of the United States Public 
Health Service to send _ representatives 
to Louisville for a conference. His purpose 
was to obtain both state and federal aid 
for the project. In his project application, 
Dr. Lamb stressed the proximity to Louis- 
ville of some 30,000 army personnel stationed 
at Fort Knox and asserted that the army 
had urged him to take necessary steps to in- 
stitute such control measures as would 
assist in lowering the venereal-disease rate 
at that army post. 


The state health commissioner approved 
a conference and, at his solicitation, the 
Surgeon General sent to Louisville repre- 
sentatives of his agency, including Warren 
T. Davis, an employee of the United States 
Public Health Service who was experienced 
in this type of administrative work. Davis 
explained the procedure to be followed and 
assisted Dr. Lamb in the mechanics of ob- 
taining the desired federal grant for the 
proposed project. 


A blank form for projects, including ap- 
pended schedules, was filled out on Septem- 
ber 21, 1946, and, on the same date, the 
health commissioner wrote a letter 
Surgeon General approving and 
transmitting for his consideration the “proj- 
ect application for a scientific study to be 
known as the Louisville-Jefferson County 
Venereal Disease Case Finding Project.” 
In a letter of October 2, 1946, addressed to 
the Health Commissioner of Kentucky, the 
Assistant Chief of the Venereal Disease 
Division of the United States Public Health 
Service stated that the project as submit- 
ted had been approved by the Acting Sur- 
geon General, and that stipulated federal 
funds would be allotted under authority of 
the regulations governing grants to states 
pursuant to Section 314 of the Public Health 
Service Act. It was asserted in this letter 
that “the project would be conducted in 
cooperation with” the Venereal Disease Di- 
vision of the United States Public Health 
Service. 


state 


to the 


In the application to the United States 
Public Health Service, Dr. Lamb was named 
director of the project; and it was provided 
that the Louisville and Jefferson County 
Board of Health would contribute $26,560 
to the project and that the Kentucky Board 
of Health would supply $10,000 as a pub- 
licity grant. The application proposed that 
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the United States Public Health Service 
contribute $35,705, in addition to furnishing 
to the project five passenger vehicles and a 
complete laboratory equipped to handle 
1,500 tests per day. Attached schedules 
were made a part of the application. It 
was stipulated in the first schedule that $14,780 
of the $35,705 contributed by the United 
States Public Health Service was to be 
used in payment of the salaries of specified 
personnel to be assigned to the project, 
including the salary of an administrative 
officer, and for penicillin and other mate- 
rials and supplies. Davis was subsequently 
assigned to the project as administrative 
officer. 


The second schedule provided that $20,925 
—the remainder of the funds supplied by 
the Venereal Disease Division of the 
United States Public Health Service— 
would be used for the payment of salaries 
of personnel employed locally, including six 
chauffeurs. Croslin, whose negligence in 
driving the automobile furnished by the 
government caused plaintiffs’ injury, was 
one of the chauffeurs employed pursuant to 
the provisions of this schedule. 


The third schedule covered the estimated 
costs to be borne by the Louisville and 
Jefferson County Board of Health, The total 
sum to be contributed—$26,560—was broken 
down into $10,000 for publicity, $1,000 for 
material and supplies and $15,560 for sal- 
aries of personnel to be assigned. The sal- 
ary of the project director, Dr. Lamb, at 
the rate of $500 per month, was embraced 
in the specifications of this schedule, as was 
that of his assistant director, whose salary 
was fixed at $400 per month. The list em- 
braced a chief nurse, seven supervising 
nurses, twenty-three staff nurses, one full- 
time physician, a purchasing agent, six lay 
investigators, six clerks and three secretaries. 


The project application, submitted by Dr. 
Lamb and approved by the state health 
commissioner and the Surgeon General, 
made no mention of the maintenance or 
joint control of the project by the United 
States Public Health Service. The only 
person authorized to give Dr. Lamb orders 
as to the performance of his duties was 
Dr. Phair, his immediate superior in the 
Louisville and Jefferson County Health De- 
partment. 


Dr. Lamb had “supervision of the con- 
duct of the clinics and the overall efforts 
that were being expended in the proper 
conduct of the project.” At the joint con- 
ference between representatives of the three 
governmental agencies, the heads of vari- 
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ous departments, such as personnel, labora- 
tory and clinics, were agreed upon; and 
Davis was delegated to look after personnel 
matters and administrative duties pertain- 
ing to routine administration delegated to 
him by Dr. Lamb. Davis testified that Dr. 
Lamb had authority to request and obtain 
his recall from the project, and stated that 
his efficiency rating, while on the Louis- 
ville job, was made by Dr. Lamb. 























Neither Davis nor any other representa- 
tive of the United States Public Health 
Service possessed authority to alter any 
policies established by Dr. Lamb as project 
director. Davis, when asked what control, 
if any, the United States Public Health 
Service had over the money, personnel and 
equipment after its transfer to the project, 
replied, “None.” He declared that, during 
the period of his assignment in Louisville, 
he was not under the control of the United 
States Public Health Service but was re- 
sponsible only to Dr, Lamb. He performed 
administrative duties prescribed by Dr. 
Lamb, including keeping time records, pre- 
paring payrolls, securing supplies and hir- 
ing temporary locally employed personnel. 
For a time, he countersigned checks drawn 
on the project funds, for Dr. Lamb thought 
he ought to assume some responsibility in 
seeing that the checks were properly issued, 
inasmuch as he had charge of the time- 
keeping and the payrolls. After Davis left 
the project, however, the finance officer of 
the Louisville and Jefferson County Board 
of Health countersigned project checks with 
Dr. Lamb. 


The money contributed by the United 
States Public Health Service was furnished 
to the Kentucky Board of Health, which 
allocated it to the city and county board 
of health, with the result that the money 
was then deposited to the checking account 
of the project, in charge of Dr. Lamb. The 
state health commissioner testified that the 
state board of health had no control over 
the project, and held the city and county 
health department responsible after the funds 
were transmitted to it. 


Some of the scientific and special per- 
sonnel, who were lent by the United States 
Public Health Service to the Louisville and 
Jefferson County Health Department and 
were listed in Schedule One, would not be 
available ordinarily in local communities 
for lack of special training; but the person- 
nel listed in Schedule Two, including chauf- 
feurs, could be employed locally. Accord- 
ingly, Administrative Officer Davis hired 
Croslin, who at the time was drawing un- 
employment compensation of $20 a week. 
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At the time of the accident, Croslin was 
driving a Plymouth sedan, on the doors of 
which were painted the words: “U. S. Pub- 
lic Health Service.” He was carrying to a 
doctor penicillin, packaged by Miss O’Brien, 
a nurse lent to the project by the United 
States Public Health Service as provided 
for in Schedule One. Croslin testified that 
he reported to Miss O’Brien each day— 
when he came to work in the morning and 
before he left at the end of the day. 


Grounds for Liability 


The plaintiff sought to hold the govern- 
ment liable for the negligence of the driver 
of the government vehicle on two grounds 

(1) The project, according to Kentucky 
law which governs, was a joint venture con- 
ducted by the respective health organiza- 
tions of the federal government, the Com- 
monwealth of Kentucky and the City of 
Louisville, Jefferson County; hence any 
servant of the joint venture was a servant of 
each of the joint venturers, including the 
United States Government. 

(2) The driver of the government vehicle 
was paid with federal funds and was under 
the control of the federal government be- 
cause his immediate superiors who hired 
him and governed his daily activities were 
federal employees working for the project 


Court's Ruling 


In rejecting these contentions, the Court 
of Appeals said: “The salient circumstance 
appears to be that the project was con- 
ducted by, and under the control and man- 
agement of, the Louisville & Jefferson 
County Board of Health, with the aid and 
cooperation of, but without direction from, 
the Kentucky Board of Health and the 
United States Public Health Service. In 
final analysis, it was a local project, to which 
aid was contributed by both state and fed- 
eral governments.” 

After pointing out that there was no lan- 
guage in the Public Health Service Act (42 
U. S. C. Section 241 et seq.) which author- 
izes the United States Public Health Service 
to bind the United States as a joint ven- 
turer, the court said that the “United States 
can be bound only by the acts of an agent 
which are within the limitation of his au- 
thority; and this is true with respect, not 
only to express contracts, but to implied 
contracts as well.” 

Then the Circuit Court ruled that the 
District Court, in dismissing the action, 
properly applied the lent servant doctrine 
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as promulgated in Stott v. Louisville & Nash- 
ville Railroad Company, 270 Ky. 787, 110 S. W. 
(2d) 1086, which was based on the Denton 
case, Supra, 

It will be noted that the Circuit Court 
emphasized the fact that the federal govern- 
ment did not and could not exercise control 
over the negligent driver. 


Earliest Type of Case 


The simplest type of case, involving a 
variation on the lent servant doctrine, and that 
which was decided earliest, was one where 
horses and a driver were furnished by a 
liveryman, In such case the hirer, though 
he suggested the course of the journey and 
in a certain sense directed it, still did not 
become the master of the driver and was 
not responsible for his negligence as he 
did not specifically direct and bring about 
the negligent act. (Quarman v, Burnett, 
(1840) 6 Mees. and W. 499; Jones v. Liver- 
pool, (1885) 14 Q. B. D. 890; Little v. Hack- 
ett, 116 U. S. 366, 29 L. Ed. 652, 6 S. Ct. 391 
(1886); Densby v. Bartlett, 318 Ill. 616, 149 
N. E. 591, 42 A. L. R. 1406 (1925).) 

As Justice Field said in Little v. Hackett, 
supra: 

“Those on a hack do not become respon- 
sible for the negligence of the driver, if 
they exercise no control over him further 
than to indicate the route they wish to 
travel or the places to which they wish to 
go. If he is their agent so that his negli- 
gence can be imputed to them to prevent 
their recovery against a third party, he 
must be their agent in all other respects, 
so far as the management of the carriage 
is concerned; and responsibility to third 
parties would attach to them for injuries 
caused by his negligence in the course of 
his employment. But as we have already 
stated, responsibility cannot, within any rec- 
ognized rules of law, be fastened upon one 
who has in no way interfered with and 
controlled in the matter causing the injury.” 

Even in such cases, however, if the ex- 
clusive control over the driver be in the 
hirer, or borrower, the latter may be re- 
sponsible as master. (Rourke v. White Moss 
Colliery Company, (1877) 2 C. P. Div. 205; 
Donavan v. Laing, etc. Syndicate, (1893) 1 
Q. B. 629; Jones v. Scullard, (1898) 2 Q. B. 
565; Hooper v. Brawner, 129 Atl. 672, 42 
A. L. R. 1437 (Md., 1925).) 


The case of Rourke v. White Moss Col- 
liery Company, supra, frequently has been 
cited and approved by American courts. 
The defendant in that case was the owner 
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of a colliery and had employed, for an 
agreed price, a contractor to sink a shaft. 
It was stipulated as part of the agreement 
that the defendant should provide the con- 
tractor with power, ropes and an engineer 
to work the engine, but with the distinct 
understanding that the engineer and the 
engine should be under the control of the 
contractor. The engineer operated the en- 
gine so negligently that he caused injuries 
to the plaintiff, a servant of the contractor, 
who brought this action against the owner 
of the colliery to recover damages for his 
injuries, alleging that the engineer was the 
servant of the defendant. It was held 
that the engineer was not the servant of 
the defendant, but, for the time being, was 
the servant of the contractor. Lord Cock- 
burn, after remarking that the engineer, 
through whose fault the injury occurred, 
was undoubtedly the general servant of the 
defendant, said: “But these circumstances 
afford no ground, in point of law, for visit- 
ing the defendants with the result of the 
man’s negligence, if he was not, in point of 
fact, their servant at the time, in the sense 
of being actually employed to do their 
work.” He then said that if the defendants 
had undertaken thus to do the work of 
hoisting by their machinery and servants, 
then they would have been liable, for in 
that case the engineer would have continued to 
be the servant of the defendant and would have 
been working as their servant at their work. 


In the Scullard case, supra, Lord Russell, 
C. J., said with reference to the Rourke case: 


“That case makes it quite clear that a 
man may be the general servant of one per- 
son, and yet at the same time be the serv- 
ant of another in relation to a particular 
matter, and it also shows that the important 
element, whereby to determine whether he 
is the servant of the one person or of the 
other in relation to the particular business 
in which he is engaged, is which of the two 
persons had the control of him im the con- 
duct of that business.” 


The lent servant doctrine was not ap- 
plied in the two leading cases of Driscoll 
v. Towle, 181 Mass. 416, 63 N. E. 922 (1902), 
and Standard Oil Company v. Anderson, 212 
US 25, SL Bad 4 OS Ck ae 
(1909), because in these cases the work 
being done was that of the general master. 
Control of the servant did not pass from the 
general master to the third person. 


Driscoll Case 


In the Driscoll case, supra, the defendant 
was engaged in a general teaming business 
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and furnished a horse, wagon and driver to 
an electric light company. The driver re- 
ported to the electric light company and 
received directions as to what to do and 
where to go from an employee of that com- 
pany, but at night returned the horse and 
wagon to the defendant’s stable and re- 
ceived pay from the defendant. The driver 
selected his own route and had exclusive 
management of his horse. While traveling 
to carry out an order received from the 
electric light company, he negligently in- 
jured the plaintiff, who brought an action 
to recover for the injuries, alleging that the 
driver was the defendant’s servant. It was 
held that there was evidence which would 
warrant the jury’s finding that the driver 
continued to be the defendant’s servant. In 
the opinion, Chief Justice Holmes said: 

“But the mere fact that a servant is sent 
to do work pointed out to him by a person 
who has made a bargain with his master 
does not make him that person’s servant; 
more than that is necessary to take him out 
of the relation established by the only con- 
tract which he has made, and to make him 
a voluntary subject of a new sovereign,— 
as the master sometimes was called in the 
old books.... 


“In this case the contract between the 
defendant and the electric light company 
was not stated in terms, but it fairly could 
have been found to have been an ordinary 
contract by the defendant to do his regular 
business by his servants in the common 
way. In all probability it was nothing more. 
Of course, in such cases the party who em- 
ploys the contractor indicates the work to 
be done and in that sense controls the serv- 
ant, as he would control the contractor, if 
he were present. But the person who re- 
ceives such orders is not subject to the 
general orders of the party who gives them. 
He does his own business in his own way, 
and the orders which he receives simply 
point out to him the work which he or his 
master has undertaken to do. There is not 
that degree of intimacy and generality in 
the subjection of one to the other which is 
necessary in order to identify the two and 
to make the employer liable under the fic- 
tion that the act of the employed is his act.” 


Anderson Case 


In the Anderson case, supra, the plaintiff, 
Anderson, was employed as a longshore- 
man by a master stevedore, who, under 
contract with the defendant, Standard Oil 
Company, was engaged in loading a ship with 
oil. Plaintiff was working in the hold where, 
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without fault on his part, he was struck and 
injured by a load of cases containing oil 
when the cases were unexpectedly lowered, 
The ship was alongside a dock belonging 
to the defendant, and the cases of oil were 
conveyed from the dock to the hatch by 
hoisting them from the dock to a point over 
the hatch whence they were lowered and 
guided into the hold. The motive power was 
furnished by steam winch and drum, and 
the hoisting and lowering were accomplished 
by means of tackle, guy rope and hoisting 
rope. The tackle and ropes were furnished 
and rigged by the stevedore; and the winch 
and drum were owned by the defendant 
and placed on its dock some fifty feet from 
the hatch. All the work of loading was 
done by employees of the stevedore except 
the operation of the winch, which was done 
by winchmen in the general employ of the 
defendant. 


The case was tried before a jury, and 
verdict was rendered for the plaintiff. The 
verdict established that the plaintiff had used 
due care and that his injuries were suffered 
by reason of the negligence of the winchman 
in improperly lowering the cases into the 
hold. The winchman was hired and paid 
by the defendant, who alone had the right 
to discharge him. The stevedore agreed to 
pay the defendant $1.50 a thousand for the 
hoisting. The stevedore had no control over 
the movements and conduct of the winch- 
man except as follows: The hours of labor 
of the winchman necessarily conformed to 
the hours of labor of the longshoreman. The 
winch and winchman were in a place where 
it was impossible to determine the proper 
time for hoisting and lowering the cases of 
oil, and the winchman necessarily depended 
upon signals from others. These signals were 
given by an employee of the stevedore who 
stood upon the deck of the ship and gave 
signals to hoist or lower by the blowing of 
a whistle, which could be heard for a long 
distance. The negligence consisted in low- 
ering a load before receiving this signal. 


In affirming the lower court, the Supreme 
Court held that at the time the winchman 
negligently failed to observe the signals, he 
was engaged in the work of the defendant 
under its rightful control. At page 225 the 
court said: 


“The winchman was, undoubtedly, in the 
general employ of the defendant, who se- 
lected him, paid his wages, and had the 
right to discharge him for incompetency, 
misconduct, or any other reason. In order 
to relieve the defendant from the results of 
the legal relation of master and servant it 
must appear that that relation, for the time, 
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had been suspended, and a new like relation 
between the winchman and the stevedore 
had been created. The evidence in this case 
does not warrant the conclusion that this 
changed relation had come into existence. 
For reasons satisfactory to it the defendant 
preferred to do the work of hoisting itself, 
and received an agreed compensation for it. 
The power, the winch, the drum, and the 
winchman were its own. It did not furnish 
them, but furnished the work they did to 
the stevedore. That work was done by the 
defendant, for a price, as its own work, by 
and through its own instrumentalities and 
servant, under its own control. 


“Much stress is laid upon the fact that 
the winchman obeyed the signals of the 
gangman, who represented the master steve- 
dore, in timing the raising and lowering of 
the cases of oil. But when one large general 
work is undertaken by different persons, 
doing distinct parts of the same undertak- 
ing, there must be cooperation and co-ordi- 
nation, or there will be chaos. The giving 
of the signals under the circumstances of 
this case was not the giving of orders, but 
of information; and the obedience to those 
signals showed co-operation rather than 
subordination, and is not enough to show 
that there has been a change of masters.” 


The court then elaborated upon the lent 
servant doctrine: 


“The servant himself is, of course, liable 
for the consequences of his own careless- 
ness. But when, as is so frequently the 
case, an attempt is made to impose upon 
the master the liability for those .conse- 
quences, it sometimes becomes necessary 
to inquire who was the master at the very 
time of the negligent act or omission. One 
may be in the general service of another, 
and, nevertheless, with respect to particular 
work, may be transferred, with his own con- 
sent or acquiescence, to the service of a 
third person, so that he becomes the servant 
of that person with all the legal consequences 
of the new relation. ... 


“To determine whether a given case falls 
within the one class or the other we must 
inquire whose is the work being performed, 
a question which is usually answered by 
ascertaining who has the power to control 
and direct the servants in the performance 
of their work. Here we must carefully dis- 
tinguish between authoritative direction and 
control, and mere suggestion as to details 
or the necessary co-operation, where the 
work furnished is a part of a larger under- 
taking. ... 


Lent Servant Doctrine 


“In many of the cases the power of sub- 
stitution or discharge, the payment of wages 
and other circumstances bearing upon the 
relation are dwelt upon. They, however, 
are not the ultimate facts, but only those 
more or less useful in determining whose is 
the work and whose is the power of control.” 


Denton Case 


In the Denton case, supra, the petitioner, 
a United States railway postal clerk named 
Denton, sustained an injury due to the al- 
leged negligence of one Hunter, a porter 
in the general service of the two railway 
companies named as respondents. Hunter 
was hired and paid by the Illinois Central 
Railway Company. At the time of the in- 
juries, he was engaged in loading United 
States mail into a mail car under the direc- 
tion of the United States postal transfer 
clerk, and was not, as to that work, under 
the direction or control of either of the 
railroad companies. 

The mail was being transported by the 
railway companies under the Act of Con- 
gress of July 28, 1916 (39 U. S. C. Section 
541), which requires all railway common 
carriers to transport such mail “in the man- 
ner, under the conditions, and with the 
service prescribed by the Postmaster Gen- 
eral.” A regulation of the Postmaster Gen- 
eral (Section 1293, subsection 2), adopted 
by authority of this statute, provides “rail- 
road companies shall furnish the men nec- 
essary to handle the mails, to load them 
into and receive them from the doors of 
railway post office cars, and to load and 
pile the mails in and unload them from 
storage and baggage cars, under the direc- 
tion of the transfer clerk, or clerk in charge 
of the car, if one is on duty, except as pro- 
vided in Section 1290. Mails intended for 
delivery to postal clerk shall never be placed 
in a postal car unless there is a clerk on 
duty to receive and care for them.” 


Denton brought an action in the Missis- 
sippi state court of first instance against the 
railway companies and Hunter to recover 
damages for the injury, joining the railroads 
upon the theory that in performing the work 
of loading the mail, Hunter was their serv- 
ant. A verdict against all of the defendants 
was returned by the jury and a judgment 
thereon entered, The judgment as to the 
railroad companies was reversed by the 
state supreme court on the ground that what 
Hunter was doing at the time of his alleged 
negligent act was not for them but for the 
United States (160 Miss. 850, 133 So. 656). 
In affirming this decision, the United States 
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Supreme Court said: “Whether the railroad 
companies may be held liable for Hunter’s 
act depends not upon the fact that he was 
their servant generally, but whether the 
work which he was doing at the time was 
their work or that of another, a question 


determined, usually at least, by ascertaining 
under whose authority and command the 
work was being done.” 

The Anderson and Driscoll cases were each 
distinguished on the ground that the work 
done was that of the general master and 
that in doing it, the servant had not passed 
under the direction and control of the per- 
son for whom the immediate work was being 
done, but rather that the latter was being looked 
to not for commands, but for information. 


Test for Liability 


Most of the jurisdictions in this country 
have followed the Rourke, Anderson and 
Denton cases in holding that the test is: 
Whose business is the servant engaged in 
at the time the negligent act is committed? 
This, in turn, usually depends on who con- 
trols the actions of the servant at that time. 
Some decisions seem to imply that the “whose 
business” test is to be distinguished from the 
“control” test. In the Anderson and Denton 
cases, the United States Supreme Court 
makes it clear that these tests are really one 
and the same, and that determining control 
of the servant is merely a means of determining 
in whose business the servant is engaged. A 
few jurisdictions, however, have followed the 
rigid test required by the New York courts. In 
Irwin v. Klein, 271 N. Y. 477, 3 N. E. (2d) 
601 (1936), the New York Court of Appeals 
said, with regard to its interpretation of 
the lent servant doctrine: 

“The underlying principles remain con- 
stant and in Ramsey v. New York Central 


R. R. Co. [269 N. Y. 219, 199 N. E. 65, 102 
A. L, R. 511] we said tht ‘an examination of 
those cases will disclose that the court has 
consistently enforced the rule that the servy- 
ant of one master to become, for the time 
being, the servant of another, must pass 
out of the direction and control of the for- 
mer into that of the latter.’ Citing Cannon 
v. Fargo, 222 N. Y. 321, 118 N. E. 796. Here 
we have a practical test, and practical rules 
have been evolved for its application. ‘He 
is to be deemed the master who has the 
supreme choice, control and direction of 
the servant, and whose will the servant rep- 
resents, not merely in the ultimate result 
of his work but in all its details.’ Shearman 
and Redfield on the Law of Negligence, 
quoted with approval in Wyllie v. Palmer, 
137 N. Y. 248, 257, 33 N. E. 381, 19 LRA 
285, and in Ramsey v. New York Central 
R. R. Co., supra, 269 N. Y. 219, at page 224, 
199 N. E. 65, 102 A. L. R. 511. ‘The rule now 
is that as long as the employee is furthering 
the business of his general employer by the 
service rendered to another, there will be 
no inference of a new relation unless com- 
mand has been surrendered, and no inference 
of its surrender from the mere fact of its 
division.’ Charles v. Barrett, 233 N. Y. 127, 
129, 135 N. E. 199, 200. In absence of proof 























that the general employer has surrendered 


control completely, it must be presumed 
that his control continued. Bartolomeo v 
Charles Bennett Contracting Co., 245 N. Y 
66, 156 N. E. 98.” 

According to 35 American Jurisprudence, 
“Master and Servant,” Section 541, the “test 
is whether in the particular service in which 
he is engaged to perform, the servant con- 
tinues liable to the direction and control of 
his general employer or becomes subject 
to that of the person to whom he is lent...” 


[The End] 
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RETALIATORY INSURANCE TAX 

Foreign insurance companies engaged in writing fire insurance in 
Massachusetts cities are subject to the retaliatory excise tax on pre- 
miums without deduction for assessments paid to Protective Depart- 
ments incorporated in Massachusetts under special charters empowering 
them to impose assessments on fire insurance companies writing policies 
in specified cities. The Massachusetts Appellate Tax Board so ruled 
in Fireman’s Fund Insurance Company v. Commissioner of Corporations 
and Taxation and St. Paul Fire & Marine Insurance Company v. Com- 
missioner of Corporations and Taxation. 
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Assumed Risk 





in Personal Injury Actions 


By WALTER SCOTT ACHESON 


ARE THE COURTS BEGINNING TO RECOGNIZE 
DOCTRINE OF 
NOT ONLY 


THE APPLICATION OF THE 
THAT IT APPLIES 


RELATIONSHIP BUT 


STUDY of the legal doctrine of as- 
!\ sumption of risk as applied to personal 
injury actions of necessity involves a con- 
sideration of the broader doctrine of the law 
volenti non fit injuria, and also of the doc- 
trine of contributory negligence. The maxim 
volenti non fit injuria means “That to which 
a persons assents is not esteemed in law an 
injury.” See 44 Words and Phrases 368 
(Permanent Edition), 1948 Cumulative An- 
nual Pocket Parts 67; 38 American Juris- 
prudence 845, “Negligence,” Section 171; 67 
Corpus Juris 270. 

The legal doctrine which is expressed by 
this maxim is broad enough to cover all 
defenses of assumption of risk. The maxim 
is applicable in many different circum- 
stances, and its weight is by no means uni- 
form. In its broadest interpretation, it is 
held that: “One who invited or assented to 
an act being done towards him cannot, when 
he suffers from it, complain of it as a 
The maxim volenti non fit injuria is 
found in the civil law, and also in the old 
canon law. It appears in the English 
reports as early as 1304 in the Yearbook 
33-35, Edward I (Ed. Harwood) 8. 


wrong.” 


Interpretation 
of “Assumption of Risk”’ 


Out of the doctrine volenti non fit injuria 
there developed the doctrine of assumption 
of risk which apparently, according to its 
terms, should be coextensive with the Latin 
maxim. The words “assumption of risk” 
have, however, acquired a technical mean- 
ing which is much narrower than these 
words taken in their natural sense would 
impart. As used in personal injury actions, 


Assumed Risk 


TO CONTRACTUAL 


AND EXTEND 
ASSUMED RISK SO 
MASTER-SERVANT 
RELATIONSHIPS? 


TO THE 


these words are now words of art; and the 
interpretation which many courts have 
placed upon the term “assumption of risk” 
has tended to restrict its meaning so that 
it applies only to assumed risks in personal 
injury actions between master and servant 
and refers only to those risks which a serv- 
ant by his contract of employment accepts 
as a part of that employment. Having ac- 
cepted those risks with full knowledge, he 
is barred from a recovery for any injury 
sustained as a result of such risks. The 
doctrine of assumption of risk has been 
limited.so that it applies only to those risks 
which are normally incident to the employ- 
ment or were obvious to the servant or 
should have been obvious to him when he 
accepted the employment. The doctrine of 
assumption of risk also applies to those risks 
which are created or occur later in his em- 
ployment if he was aware of them and con- 
tinued in that employment. He cannot, 
however, consent to an act and thereby as- 
sume a risk incident to such act which is 
against a law of general policy. 

Many courts still adhere to the proposi- 
tion that the doctrine of assumption of risk 
may only be resorted to as a defense in 
cases involving a suit by a servant against 
his master arising out of risks connected 
with that employment. However, there are 
notable exceptions to this rule. It would 
seem that the courts are beginning to recog- 
nize and to extend the application of the 
doctrine of assumption of risk so that it 
applies not only to master-and-servant re- 
lationships, but also in all cases in which 
there is a contractual relationship, either 
express or implied, between the person in- 
jured and the defendant, and the breach of 
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that contract is the proximate cause of the 
damage done or injury sustained. It would 
seem to be the tendency of the courts to 
apply the doctrine expressed in the maxim 
volenti non fit injuria in all those cases in 
which there is no relationship of master 
and servant or no contractual relationship; 
if there is a contractual relationship or one 
of master and servant, which, of course, is 
based on contract, the courts then apply the 
doctrine of assumption of risk, It is a well- 
settled principle that independent of the 
relation of master and servant or of con- 
tract generally, where there is a known 
danger caused by the negligence of another, 
the risks flowing from that danger may be 
voluntarily assumed, and such assumption 
will bar one from the recovery of compen- 
sation in the event of injury either to person 
or property therefrom, even though the per- 
son injured was exercising due care. How- 
ever, in this latter instance it is not called 


assumption of risk but volenti non fit injuria. 


Cardozo’s Views 


Justice Cardozo, in the case of Zurich 
General Accident and Liability Insurance Com- 
pany v. Charles Company, 253 N. Y. 324, 171 
N. E. 391, held that the maxim volenti non 
fit injuria applies equally to any relation 
voluntarily assumed, whether it be contrac- 
tual or not. In that case, an employee of a 
fish dealer was injured while delivering fish 
at a restaurant. He had been instructed by 
the restaurant to ring a bell when he 
needed the elevator, and had been informed 
that the elevator was not working properly 
and would stop approximately three feet 
below the level of the sidewalk. He was 
further instructed that he was to jump down 
upon the platform and shake the elevator 
violently; this would enable him to use it. 
He did this several times with safety. How- 
ever, on the day in question a light rain 
was falling, and the platform of the elevator 
was wet. When he jumped on the platform 
he slipped and fell, and the force of the 
impact when he struck the platform re- 
leased it so that it started upward with a 
bound. In moving, it severed one of his 
feet, which protruded into the cellar. 


In this case, the defenses of contributory 
negligence and volenti non fit injuria were 
raised. Judge Cardozo held that there could 
be no assumption of risk as an incident to 
any contractual relation such as that of 
master and servant, because the injured per- 
son was not employed by the restaurant 
but by the fish dealer. He stated: “Whether 
the phrase [assumption of risk] can be ap- 
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plied with technical precision, in view of the 
associations it has gathered, to relations not 
contractual, there is no occasion to deter- 
mine. If it be so extended for convenience, 
it stands for nothing more in its application 
thus enlarged than is expressed in the 
maxim volenti non fit injuria. The principal 
compact within the maxim does not result 
from an implied term in a contract creating 
the relation; it applies equally to any rela- 
tion voluntarily assumed — contractual or 
not. (Bohlen, Studies in the Law of Torts, 
page 441.) ‘One will not be heard to com- 
plain of results one has invited.’ ” 


Doctrines Distinguished 


We must be careful to distinguish between 
contributory negligence, volenti non fit injuria 
and assumption of risk. A study of any one 
of these doctrines will require a study of all 
three of them. It should be pointed out that 
there may be due care and a complete lack 
of negligence in incurring a known danger, 
even when this danger arises from the neg- 
lect of others. In such an instance the doc- 
trine of contributory negligence would not 
apply, and yet a recovery might be barred 
under either the maxim volenti non fit injuria 
or the doctrine of assumption of risk. It is 
also possible that the injured person, in assum- 
ing the risk, was negligent, and, therefore, 
that both the doctrine of contributory negli- 
gence and the other doctrines of volenti non 
fit injuria and assumption of risk may apply. 
Contributory negligence arises when there 
has been a breach of duty. On the defend- 
ant’s part it rests upon the view that though 
the defendant has in fact been negligent, 
yet the plaintiff has by his own carelessness 
severed the causal connection between the 
defendant’s negligence and the accident 
which has occurred, and that the defend- 
ant’s negligence accordingly is not the true 
proximate cause of the injury. The doctrine 
of volenti non fit injuria is entirely outside 
the defense of contributory negligence and 
is in no way limited by it. Yet in some 
instances a denial of recovery may be predi- 
cated on either or both contributory negli- 
gence and the doctrine of volenti non fit 
injuria. The basic difference, however, is 
that carelessness or negligence is not the 
same as intelligent choice, and the doctrine 
of volenti non fit injuria applies even when 
there has been no carelessness or negligence 
at all. In many cases there has been no rea- 
son to distinguish between the two defenses, 
but failure to distinguish in those cases 
has caused some element of confusion in 
other cases in which only one of the doc- 
trines would apply. 


IL J—May, 1949 
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Separate Defenses 


A careful lawyer will plead, in most of 
such cases, the separate defenses of con- 
tributory negligence, the assumption of risk 
and volenti non fit injuria. Assumption of 
risk is the first line of defense if a con- 
tractual relationship is involved, and the 
doctrine volenti non fit injuria if no con- 
tractual relationship exists. Contributory 
negligence is the last line of defense. The dan- 
ger in relying entirely upon assumption of 
risk or of volenti non fit injuria is apparent 
when it is realized that it must be proven 
that the injured person had full knowledge 
of the dangerous situation and that he fully 
appreciated the peril incident thereto. 

There is always the possibility that the in- 
jured person in such a situation will be able 
to show that he did not have full and com- 
plete knowledge of the situation with which 
he was confronted. He might have known 
that the situation, upon [ 


based the tacts 


apparent to him, was dangerous and be will- 


ing to assume that particular danger. How- 
ever, there may have been other factors of 
danger, caused by defendant’s negligence 
and unknown to the injured party, which 
made the risk far greater than he had antici- 
pated and which he would not have assumed 
had he known of their existence. This would 
destroy the defendant’s defense of assump- 
tion of risk or volenti non fit injuria, but 
would not necessarily destroy the defense of 
contributory negligence. The question then 
would be: Was he also negligent in failing 
to investigate and find out all the factors of 
It might have been negligent for 
him to act without such full knowledge, but 
the defense would fail if there was no plea 
f contributory negligence. 


langer? 


The recent case of Walsh v. West Coast 
Coal Mines, Inc. [16 CCH NEGLIGENCE CASES 
242], 131 Wash. Dec. 366, caused the Su- 
preme Court of the State of Washington to 
analyze and differentiate between the doc- 
trines of contributory negligence, assump- 
tion of risk and volenti non fit injuria. The 
court said: 

“While the courts do not always empha- 
size the individuality and differentiating 
characteristics of these respective defenses 
as compared with each other and at times 
are prone to employ these various terms in- 
discriminately and interchangeably, there is 
a clear distinction between the defenses of 
assumption of risk and volenti non fit injuria 
on the one hand and the defense of con- 
tributory negligence on the other. There is 
also some difference in nature between the 
defense of assumption of risk and that em- 


Assumed Risk 


bodied in the Latin maxim. All three of 
these defenses are nevertheless closely asso- 
ciated, often shading into each other and 
approximating the same result, namely: to 
preclude in a proper case recovery by the 
plaintiff against the defendant in an action 
arising out of injury to person or property. 
Much of the confusion with respect to these 
defenses arises from the similarity of situa- 
tions to which they are applicable and be- 
cause the result of all three is the same.” 


The court pointed out that the doctrine 
of assumption of risk, as generally under- 
stood, applies to a servant who assumes by 
his very contract of employment the risk of 
all dangers ordinarily incident to the work 
upon which he engages. Assumption of risk 
applies not only in cases between master 
and servant, but to any case in which there 
is a contractual relationship between the 
party injured and the defendant. Contribu- 
tory negligence some act or 
omission on the part of the injured person 
which caused or contributed to cause the 
injury and which was not such as would 
have been done or omitted by a person exer- 
cising ordinary prudence under the circum- 
stances. The court also pointed out that: 


consists of 


“While the defenses of assumption of risk, 
volenti non fit injuria and contributory negli- 
gence are so closely allied that it is some- 
times difficult to draw the line between 
them, they are not synonymous but are 
founded on separate, distinct principles of 
law. Contributory negligence involves some 
fault or breach of duty on the part of the 
injured person, or failure on his part to use 
the required degree of care for his safety, 
whereas assumption of risk or volenti non fit 
injuria may bar recovery even though the 
injured person may be free from contribu- 
tory negligence. 


“lAs stated in] 38 American Jurisprudence 
847, Negligence, Section 172... 


“*The defense of assumption of risk is 
closely associated with the defense of con- 
tributory negligence. who does not 
exercise ordinary care for his own safety 
is said, speaking broadly, to assume the risk, 
that is, take the chance of being hurt. The 
defense of assumption of risk is not incom- 
patible with contributory negligence. The 
two defenses may arise under the same state 
of facts. Some courts regard the defenses 
as interchangeable. However, there is a 
clear distinction between the defense of as- 
sumption of risk and the defense of con- 
tributory negligence, notwithstanding they 
may arise under the same set of facts and 
may sometimes overlap. There is a line of 
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One 





demarcation which, if carefully scrutinized 
and followed, will allow the court to differ- 
entiate between them. Assumption of risk 
rests in contract or in the principle ex- 
pressed by the ancient maxim volenti non fit 
injurta, whereas contributory negligence rests 
in tort. ... Assumption of risk is a mental 
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Then a 


opening from the 


down to the ceiling of the slope. 


funnel shaped 
mat of steel rails was constructed and 
placed in the bottom of the opening above 
where the ceiling of the slope should have 
been. Walsh appeared on the job while the 
mat was being made. Before it was installed, 
he was asked for suggestions on how to 
handle the matter and promised to return 
later to help the workers set the mat. He 
did return and took charge of the men work- 
ing under the mat. A slide occurred, kill- 
ing him and one of the other workmen. 


It was shown that he had full knowledge 
of all the dangers involved. He had re- 
marked to a safety engineer who was with 
him on the first inspection that the mat was 
“haywire” and would break like match 
sticks if there was another slide. He also 
made the statement that a further slide was 
imminent; the only question was when it 
would occur. He discussed the whole mat- 
ter with the superintendent of the mine. The 
problem was fully presented to him, and he 
examined every aspect of it. He was fully 
cognizant of all the dangers involved in 
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the work being performed in the attempt 
to repair the damage, Notwithstanding this 
knowledge on his part, he later went under 
the mat and took voluntary charge of the 
workmen in the attempt to shore the mat 
into place, and while doing so the slide 
occurred, 

cutor tat 

iy, alleging negligence 
} defenses of 


Careful Pleadings 


ne 
sh trial that there were s 
Which the decedent was not 
which contributed to and proximately 
the slide, the court could very readil 
held that the decedent had not assumed 
risk because he was not cognizant of 
Application of the maxim is predicated up 
“acceptance of a danger clearly understo: 
There must be “a foresight of the cons 
quences and a readiness to accept them.” 
However, the very act of going into a dan- 
gerous situation may well be classified as 
an act of contributory negligence upon the 
part of the injured or deceased person, 
which would preclude a recovery. In pre- 
paring a defense in one of these cases, one 
should not overlook the fact that the courts 
are broadening the scope of the doctrine ol 
assumption of risk to include not only cases 
between master and servant, but also all 
cases which arise out of a contractual rela- 
tionship between the injured party and the 
defendant. If it is determined that there 
is no contractual relationship between th 
injured person and the defendant, then the 
defense would be based upon volenti non fit 
injuria, and, of course, a plea should also 
be made that the injured person was guilty 
of contributory negligence. 
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There are often situations in which the 
defense volenti non fit injuria or assumption 
of risk is of no avail, even though the in- 
jured person, with full knowledge, assumed 
the risk which resulted in his injury. This is 
the case when the act done was performed 


property. (Wardrop v. Santi M. & E. Com- 
pany, 233 N. Y. 227, 135 N. E. 272.) It will 
be noted in the last two cases cited that the 
court does not distinguish between contribu- 
tory negligence and volenti non fit injuria, 
but this does not affect the application of 
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Executive Responsibility for Firfrev 


By HENRY ANDERSON 


Address Before 
the Greater New York 
Safety Council Convention 


\ ANAGEMENT today is confronted 
o vith an infinite variety of complex 
problems, 

A recent series of books on management 
directed to executives embraces about fifty 
different subjects. Each is covered by a 
writer who has devoted a great part of 
his life to his particular subject. 

Somehow the executive must absorb at 
least sufficient information to recognize 
the elements of a problem when it arises 
and to know when and where to obtain 
competent advice for its solution. So it 
is with the executive’s responsibility for 
and liability arising out of matters relating 
to fire prevention. We do not propose to 
make the executive a fire prevention engi- 
neer or a lawyer, but we do hope to help 
him recognize and discharge his responsi- 
bility in fire prevention matters. 

Not so many years ago, a disastrous 
fire or explosion was regarded as an Act of 
God. There was no organized effort to 
prevent fires. Little information on the 
subject was available. When a man’s prop- 
erty or business was destroyed by fire, 
it was no one’s affair but his own 

Today there is a more enlightened view- 
point. The destruction of property by fire 
is a matter of national concern. Its effect 
upon the community has become the com- 
munity’s business. Prevention of fire is 
regarded as an important attribute of good 
citizenship. 

In the swiftly moving times in which 
we are living, definite trends may be recog- 
nized. These are the result, in part, of 
changing social and economic conditions 
and attitudes of government towards the 
people, business and capital. 
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THE EXECUTIVE’S DUTY OF Pr 
DERWRITER STATISTICS SHOWI 


INJURE 


OF THE ENTERPRISES 


Less than ever before can we rely upon 
past performances, or precedents. This is 
particularly true of management responsi- 
bility. Increasing signs may be recognized 
of the attachment of direct responsibility 
for personal injuries and damage to prop- 
erty of others. 

The danger to the executive lies in the 
possibility that a judgment may be rendered 
against him, and there is always present 
the possibility of criminal liability. 

We have here used the word “manage- 
ment” to describe owners, partners, officers 
and executives who are responsible for the 
operation of a business enterprise. They 
establish policies, make decisions and ex- 
ecute contracts and agreements. 

We have used the word “executive” to 
apply to individuals who actually carry on 
the physical operation of the property or 
business or a substantial part thereof, and 
who carry out management policies, though 
subject to control by management. 

The term “fire” as used here embraces 
occurrences such as fire and explosion, wind 
storm, earthquake, flood and other casu- 
alties. 


Individual Ownership 


In the case of individual ownership, some 
one person owns the business, reaps the 
profits and suffers the losses. 

In the small enterprise, he may actually 
manage all details of operation. He may 
thus be personally responsible for any negli- 
gence in the operation, and therefore be 
held financially or criminally liable in case 
of disaster. 

In case of financial judgment against 
him, not only may his business assets be 
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revention 


NTION IS EMPHASIZED BY UN- 
AAT FORTY-THREE PER CENT 
FIRE GO OUT OF BUSINESS 


reached, but his personal fortune is subject 
to confiscation. 

In the larger enterprise, the individual 
owner may be somewhat removed from 
the operational details and operate through 
executives accountable to him. But the 
practical effect is about the same. In case 
of disaster, efforts will be made to attach 
responsibility to him. 

Actual knowledge on his part of the 
condition causing the disaster may not be 
necessary in order to attach liability. It 
may be held that it was his duty to know, 
and that he should have known of or fore- 
seen the particular condition causing the 
disaster, 


Partnerships 


A partnership is a type of organization 
in which two or more persons are joined 
in an enterprise, sharing profits and losses. 
A joint venture is, for the purpose of this 
paper, equivalent to a partnership. 

The partners are in practically the same 
position as individual owners. The 
sonal fortunes of each member of the part- 
nership can jointly or severally be reached 
by judgments. 


per- 


In case of negligence, limited 
number of the partners 


knowledge of the 


only a 
may had 
dangerous condition. 
However, as in the case of the individual 
Owner, actual knowledge on their part may 
not be required in order to attach liability. 
As a matter of law a partner without 
actual knowledge may, as in the case of 
the individual owner, be charged with 
knowledge or have so-called constructive 
knowledge, and therefore be held liable. 


have 
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Corporations 


Under the corporate fourm of business 
entity, the enterprise is owned by stock- 
holders, often numbering many thousands, 
usually having no direct control of opera- 
tions. 

Management is usually through a board 
of directors which elects the officers of 
the corporation, who are held responsible 
to them. ‘The officers, either directly or 
through executive employees, operate the 
enterprise. 

The assets of the corporation may be 
reached by judgment, but when the assets 
have been exhausted there is no further 
source of recovery from the corporation 
itself. The personal fortunes of the stock- 
holders of the corporation ordinarily cannot 
be reached. 

An injured party may bring suit against 
officers, directors or employees of the cor- 
poration, jointly or separately, and their 
personal fortunes may be reached in case 
they are held to have been negligent. Also, 
they may individually be held criminally 
liable for their individual acts. 


Stockholders’ Suits 


Stockholders’ suits against management 
of corporations are not uncommon. They 
are generally brought by one or more stock- 
holders against the directors and officers, 
alleging mismanagement. 

While most suits of this type to date 
lave involved charges of financial misman- 
agement, it is not impossible that in case 
of a catastrophic fire or explosion loss, 
which seriously impairs the financial condi- 
tion of the company and may be traced 
directly to negligence of top management, 
the stockholder, on behalf of the corpora- 
tion, might recover against the officers 
and directors of the company. 


Liability—-General Discussion 


Liability may originate from legal lia- 
bility, including civil and criminal, or from 
assumed liability. 

Civil legal liability ordinarily attaches 
as the outcome of action for recovery, 
brought in the courts, with a verdict fixing 
the amount of the indemnity to be paid. 
Criminal liability usually results from crimi- 
nal charges and a verdict by the court. 
In both cases it is usually necessary to 
prove negligence. Negligence may result 
from positive acts or, in a negative way, 
from failure to do certain things. 
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Assumed liability usually arises out of 
written contracts—for example, leases, con- 
struction contracts, service contracts and 
purchase contracts. In the document there 
may appear clauses such as the one under 
which the tenant of a property agrees to 
repair and restore the leased premises in 
case of damage or destruction by fire; or 
an agreement by one party to hold the 
other harmless and indemnified in case of 
the occurrence of certain contingencies. 


The executive, therefore, should familiarize 
himself with the principal contracts under 
which his company is transacting business 
so that he may be certain that he does 
not violate their provisions. 


When an accident takes place, involving 
heavy property damage, serious personal 
injury or loss of life, certain machinery 
is automatically set in motion for the pur- 
pose of determining the causes, establishing 
the amount of loss, fixing responsibility 
and devising preventive measures. 


The fire department, police department, 
insurance underwriters and others may take 
part in the investigation. Competent in- 
vestigators, who are usually reasonably 
successful in reconstructing the conditions 
that brought about the occurrence, are 
employed. These groups may examine wit- 
nesses, take testimony under oath and call 
in experts. They usually place the responsi- 
bility where it belongs. 

Failure to comply with laws or ordi- 
nances may become an extremely important 
factor. The fact that the device, building 
or operation involved in the disaster vio- 
lated the law may be significant in fixing 
responsibility and may even establish crimi- 
nal liability. The executive should be 
familiar with the codes, laws and ordinances 
applying to his operations. 

On the other hand, mere compliance with 
the law is not sufficient to avoid responsi- 
bility. Management is required to exercise 
care, and in some cases extraordinary care, 
adopting every reasonable safeguard. This 
may mean an obligation to go far be- 
yond the provisions of the controlling 
ordinances. 


Responsibility of Employer 
for Employee's Acts 


An employer—either an individual owner, 
a partnership or a corporation—may be 
held responsible for the negligent acts of 


his employee. If the employee has been 
definitely instructed as to certain pro- 
cedures and flagrantly disobeys orders, the 
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employer may be relieved of responsibility 
for the employee’s acts, particularly if the 
instructions are in written form. There 
is, however, a broad zone in which the 
employer may be held responsible. This 
zone is so ill defined that the employer 
should, for all practical purposes, assume 
that he will be held responsible for his 
employee's acts. 


Insurance 


A number of the contingencies discussed 
are insurable, but management must realize 
that insurance solves few of the problems 
discussed here. Certainly, insurance will 
not cover criminal liability. In case of 
disaster, insurance absorbs the shock of 
financial loss, but insurance seldom makes 
the loss whole. 


Always, management should act as 
though there were no insurance. The 
executive must nevertheless have a knowl- 
edge of the principal provisions of the com- 
pany’s insurance contracts so that he may 
comply with them, and so that no act of 
his will render them void. Many insurance 
policies contain what is known as a sub- 
rogation clause. This is a provision to the 
effect that having paid a loss to its insured, 
the insurance company has the right to 
seek recovery from third parties responsible 
for the loss. 


There is an increasing tendency on the 
part of fire insurance companies to exert 
this right. If a fire occurs in the plant 
under consideration and spreads to adjoin- 
ing premises, the plant may find itself being 
sued by the insurance companies insuring 
the adjoining premises. 


General Responsibility of Executive 


Underlying all this, the executive has 
a responsibility to his employer to perform 
his duties in a manner most advantageous 
to his employer. Management has the same 
responsibility to the owners or stock- 
holders. This includes not only the types 
of responsibility previously described, but 
an obligation to prevent injury to em- 
ployees, interruption of operations and loss 
of or damage to his employer’s property. 

The National Board of Fire Underwriters 
states that forty-three per cent of the enter- 
prises severely injured by fire never recover, 
but go out of business. The dislocations 
following a fire or explosion are today pat- 
ticularly serious. Replacement materials 
are scarce. It may take months to replace 
special equipment and on top of this, ex- 
cessive costs are incurred in replacement 
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or rebuilding. An enterprise operating 
profitably with its present physical re- 
sources and capital structure may prove 
unprofitable if these resources must be 
replaced at current costs. 


Several recent occurrences are of par- 
ticular interest. 


Fires occurred in Douglas DC-6 airliners, 
one of which crashed, killing fifty-two 
persons. The Civil Aeronautics Board 
made a most exhaustive, ingenious and 
scientific investigation and apportioned the 
blame among the following: the engineers 
who designed the planes, the builders of 
the plane, the operating companies, the 
pilots and the Civil Aeronautics Adminis- 
tration, another government bureau. 


And yet, the condition that caused the 
fires was one that most of us would have 
considered an extremely remote possibility. 
It was described as having been caused 
by a “freak flow of air currents fires 
were caused without failure or malfunction- 
ing of any operating mechanism of the 
airplane.” 

Here we have the elements of employ- 
ment of every modern scientific facility to 
determine the cause and fix responsibility, 
the occurrence of a remote contingency 
and the fixing of responsibility by a govern- 
ment body. 

Not even the United States Government 
is immune from liability for negligence. Suits 
arising from the Texas City disaster, aggre- 
gating $200,000,000, are to be tried in federal 
courts. The government is being sued in 
about 250 cases as the result of damages 
and injuries suffered in the explosions in 
Texas City in April, 1947, in which 512 
persons were killed and nearly 2,000 injured. 

In Memphis, Tennessee, in August, 1948, 
a suit for the amount of $104,380 was 
brought against McCallum & Robinson, 
Inc. by K. D. Manufacturing Company. 
It was alleged that a bonfire kindled by 
an employee among inflammable material 
was left unattended in a strong wind, and 
that fire spread to the K. D. plant. The 
case involves liability for damage by spread 
of fire to adjoining premises, the employer 
being held liable for the negligence of an 
employee. 

The recent General Mills, Inc. fire has 
a number of important angles. General 
Mills were lessees of a building destroyed 
by a fire alleged to have been caused by the 
negligence of an employee of General Mills. 

The owner of the building, Goldman, 
sued General Mills for $200,000 for the 
loss of the building, $135,000 for loss of 
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rent, plus $7,500 for cost of clearing debris. 
Under its subrogation rights The Indiana 
Lumbermen’s Mutual Insurance Company 
sued General Mills for $110,643 on the 
ground that it had paid to the owner 
$100,000, the full amount of his policy, plus 
$10,643 gross rental loss. 


The case came to trial in November, 
1948, and a verdict of $198,678 was returned 
against General Mills in favor of the owner 
of the building and the insurance company. 


Here we have at least three of the ele- 
ments discussed in this paper: first, the 
tenant’s liability to the landlord for fire 
originating in his premises; second, an in- 
surance company exercising its subrogation 
rights; and third, the corporation’s liability 
for the negligent act of an employee. 


In Pennsylvania, under a unique set of 
conditions involving a heavy fog, with 
little, if any, movement of air in the valley, 
fumes from a plant settled on the nearby 
town and some four hundred persons were 
affected, of which, it is said, nineteen died. 
Here we have a combination of circum- 
stances which presumably no one foresaw. 
It is not unlike the DC-6 case in some 
respects, and it is interesting to speculate 
upon the ramification of an occurrence 
of this type. 


We need not draw too deeply on our 
imagination to conjure up examples of lia- 
bility. Our national fire loss record and 
our daily press supply us with sufficient 
data to prove that we are confronted with 
a condition, not a theory. 

How can the executive best meet these 
various responsibilities? What things can 
he do to avoid liability of the type under 
discussion? 


Study of Hazards 


In order to study the hazards of his 
operation, the executive should first pro- 
vide himself with a complete plan or map 
of his plant. He should review the area, 
height, construction and spacing of the 
buildings and obtain an idea as to the 
probability of loss of a single building, 
or spread of fire from one building to 
another. Notes should be made on the 
plans showing fire walls, floor enclosures, 
fire doors and other cutoffs tending to 
restrict the spread of fire. 

At the same time, factors contributing 
to the spread of fire—e. g., large areas, 
unprotected floor or wall openings, nature 
of contents, hazard of processes, etce.— 
should be studied. Consideration should 
be given to installation of fire walls, en- 
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closure of floor openings and protection of 
window and door openings. 

Next the question of existing and im- 
proved fire fighting facilities—e. g., auto- 
matic sprinklers, inside standpipes and hose, 
outside hydrants, etc.—and the adequacy 
of their water supplies should be explored. 

The organization of a plant fire brigade, 
a fire alarm system and the proximity of 
the public fire department should be con- 
sidered. 

One of the best aids to a study of fire 
or loss prevention is to prepare a flow 
chart, showing all materials going into 
the operation: the machines, apparatus and 
processes involved; the intermediate and 
finished products, etc. With the machines 
laid out in diagrammatic form and lines 
and arrows indicating the flow of materials 
from one machine to another, much may 
be learned about the operation. No matter 
how familiar management may be with the 
details of its operations, a review of this 
type is a healthy thing and may produce 
many incidental benefits. 

From this chart, a complete picture can 
be obtained at a glance. Bottlenecks can 
quickly be discovered. Hazardous opera- 
tions can be seen in their correct relation 
to other operations. We know of one opera- 
tion where such charts are revised monthly 
to keep up with changes in operations. 
The mere making of the chart has resulted 
in correction of conditions. 

Following are examples of defects which 
might be disclosed: 

(a) A single machine through which the 
process flows. The loss of this machine 
might shut down the entire plant production. 
Provision should be made for a second 
or spare machine to be used in case of 
This machine might be an 
actual manufacturing device, a transformer 
or even a complicated testing or inspecting 
device necessary to check the product 
before further operations are performed or 
the finished product is delivered. 


emergency. 


(b) Hazardous operations carried on in 
buildings of inferior construction. These 
operations should be performed in fire re- 
sistant cutoff 
rooms. 


buildings or in segregated 

(c) Hazardous operations carried on in 
rooms or areas with other operations, Fire 
might smoke and water 
damage, other machines or goods. 


spread to, or 


(d) Storage of patterns or dies in hazard- 
ous locations. 

(e) Storage of finished goods in hazard- 
ous warehouses. 
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All of the materials, particularly chemi- 
cals, introduced into the plant should be 
listed. The properties of each should be 
determined. These properties should in- 
clude the flash point and burning point 
of all liquids and the rate of burning or 
inflammability of all materials. Their toxix 
properties should be known, particularly 
the toxicity of their products of combus- 
tion. These materials should be studied 
not only as such, but in combination with 
one another, under various conditions of 
temperature and pressure. 

New synthetic materials are coming into 
increasing use. Their properties should be 
definitely determined under the particular 
conditions to which they will be subjected 
in the proposed operation, particularly the 
extremely high pressures and high tempera- 
tures now increasingly being employed in 
industry, 

If chemical reactions are part of the 
process, provision should be made for relief 
of undue pressure, control of undue rise 
of temperature and removal of toxic or 
inflammable products. All of this should 
be provided not only for normal conditions, 
but in case the process gets out of control 

The safest methods of storing and 
handling chemicals and inflammable liquids 
should be adopted. 

To be complete the study should include 
the suppliers of raw materials, outside 
processors and suppliers of important parts 
or scarce ingredients making up the finished 
product. 

A fire in the plant of the supplier may 
be just as important from the viewpoint 
of interruption of operations as a fire in 
the plant itself. 
from two sources of supply or, at least, 
making certain that there is a second source 
of supply always available. A_ reserve 
supply might be built up. Pressure might 
be brought upon the supplier to improve 


This points to purchasing 


his fire protection if it is defective. 
Employees must be made conscious that 
top management is actively behind loss pre- 
A loss-prevention program ex- 
tending over the various plant activities 
should be instituted. The program should 
include thorough inspections, of which a 


vention. 


written record should be maintained. 

Employees must be instructed and edu- 
cated in the things they should do and 
should not do. Though this takes time and 
effort, it is a definite function of manage- 
ment and must not be treated lightly or 
casually. 
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Program Assistance Available 


All this may appear to be a formidable 
program. It would be, if there were not 
so much valuable reference material and 
other assistance so readily available. Ex- 
research is being conducted, and 

technical information is 


tensive 
resulting 
published. 

Published standards of the National 
Board of Fire Underwriters and the 
National Fire, Protection Association cover 
every detail of building construction and fire 
protection, prevention and extinguishment. 


being 


In the study of plant construction and 
fire protection, engineers in the employ of 
the fire insurance companies can render 
valuable assistance. The Associated Fac- 
tory Mutual Fire Insurance Companies and 
the Factory Insurance Association are par- 
ticularly competent in this field. 

Information on hazardous materials is 
similarly available from these same organi- 
zations. They maintain modern labora- 
tories equipped for carrying on extensive fire 
prevention research. There are available, 
in addition, the services of the Bureau 
of Standards and other government bodies, 
and certain industries have carried on ex- 
tensive research relating to their products. 

We are in a new chemical, physical and 
mechanical era, with hazardous materials 
being used in astronomical quantities. Fire 
prevention must today keep ahead of swift- 
moving progress in a war as continu- 
ous and inconclusive as the well-known 
struggle between armaments and projectiles. 
And, somehow, management must keep 
abreast of these developments if it is to 
d responsibilities as custodian 
of the property of others, if it is-to conserve 
the resources in its care and if it is to 
protect its personal security. 


ischarge its 


These things which we have recom- 
mended are not figments of the imagination. 


They have been tried and tested. 


Movie Industry's Measures 


We who operate theaters and who are 
responsible for countless thousands of 
human lives take our responsibilities seri- 
ously. As a result the modern well-oper- 
ated theater is a safe place. Undoubtedly 
one is safer in a theater than he is in 
almost any other place. Certainly he is 
safer there than in the home, in his auto- 
mobile or on the street. 

This is not mere chance. It is the result 
of careful planning of the structure into 
which every reasonable safeguard is built. 
We encourage inspection and suggestions 
by the fire department. This is supple- 
mented by care in operation and in the 
training of the theater staff so that it 
operates as a unit in case of emergency. 
We have a long tradition of cool thinking 
and acting in emergencies. 

In the industry’s film exchanges, where 
many millions of feet of film are handled 
daily, we have the lowest fire loss record 
of any industry of any kind. 

The industry itself employs its own in- 
spection who tour the country, 
thoroughly inspecting all of the companies’ 
exchanges, usually asking the chief of 
the fire department to accompany our 
inspectors. 


forces 


Further, there is in each city a fire pre- 
vention committee, which inspects all ex- 
changes. The committee is composed of 
representatives of each motion picture com- 
pany. Thus, each company is inspecting 
its competitor’s property. 

In addition, executives of all of the 
motion picture companies meet monthly 
in New York, and discuss fire prevention 
problems and devise and put into effect 
preventive measures. We know of no other 
industry which does this, and we believe 
that this might form a pattern for many 
industries. All of this has resulted in a 
record of which we are justly proud. 


[The End] 








HENRY ANDERSON, who is manager of the Insurance Department of 
Paramount Pictures, Inc., is in charge of the company’s world-wide fire and 
loss prevention activities, and serves as chairman of the Committee on Codes 
and Ordinances, Theatre Owners of America. 
Insurance Buying (Funk & Wagnalls). 
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MPORTANT EVENTS have taken place 

in recent years in the business of in- 
surance. Even more important and far- 
reaching events undoubtedly lie ahead. Just 
as the spirits of past events strode on be- 
fore those events, so are the spirits of 
tomorrow’s events striding on today. As 
Coleridge expressed the thought, “In to- 
day already walks tomorrow.” 


Is it possible, by study of the past and of 
day-to-day developments, to anticipate what 
the future has in store, and intelligently 
audit the past in terms of what the future 
will require? Can we discern any of to- 
morrow that is walking in today? I believe 
we can if we are speaking of trends and what 
is best for insurance as a unit. 

Auditing the past in terms of the future 
means to me a study of what we have done 
and are doing in the insurance business 
to determine (1) what is good and should 
be improved and expanded, and (2) what is 
not good and should be corrected or 
eradicated. 

In the past, it must be admitted, we have 
never been conspicuously successful in audit- 
ing the past in terms of what it portended 
and in translating into future practices the 
knowledge and experience available from 
such an audit. This has not been due, I 
believe, to inability to audit the past in 
terms of the future. Rather, I think, it has 
been due to the absence of any concerted 
desire to anticipate the future except in 
terms of what is best for that part of the 
business in which you or I or any other 
individual may have a personal interest. 
This attitude is not peculiar to insurance; 
it is common to all business. 
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The result has been that in insurance, 
as in other businesses, conflicts of selfish 
interest and the desires of many segments 
of the business for immediate gains for them- 
selves have precluded an intelligent audit 
of the past in terms of the welfare of insur- 
ance business as a unit and as an effective 
instrumentality in our changing national 
economy and in our changing social philosophy. 
There has always been a small minority 
in every business that clearly saw and 
clearly audited developments in terms of the 
future, but it has nearly always been an 
impotent minority. Selfish interests and the 
desire for immediate gain have usually 
prevailed over plans which would have im- 
proved insurance more rapidly as a major 
factor in the development of our business 
and social economy. 


I do not attribute the narrower view of 
the majority to guile or dishonesty. It is 
not necessary for one to be a hypocrite when 
it is so easy for him to deceive himself. 
For one to arrive at erroneous conclusions, 
he need not think erroneously; all he need 
do is not think. 


We have always had in every business, 
including insurance, and in every age, in- 
cluding our own, small groups of individuals 
who become confused about their true places 
in the general scheme of things, and who, 
because they occupy prominent positions, 
arrogate to themselves powers of leader- 
ship not accompanied by the intelligence 
required for leadership. The result is oiten 
a stupid leadership not sensitive to public 
relationships, to changes in national economy 
or to changes in social philosophy—a type 
of leadership that, in the insurance business, 
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KS FOURTEEN QUESTIONS TO 
ING THE INSURANCE FIELD 
BASIS FOR SOUND DECISIONS 


has more than once led the industry to the 
brink of disaster. 


The need for a continuous audit and 
study seems to me so obvious and so im- 
perative that I would create an insurance 
research foundation for continuous study 
and planning, financed by insurance com 
panies as an expense of the business through 
funds collected from the public in insurance 
rates. This need create no additional ex- 
pense to the public. The funds now used 
by insurance companies to support their 
legislative lobbies, funds collected from the 
public as expenses of the business, would 
be more than ample to finance such a 
foundation as I have in mind. It would be 
interesting to see the results of expenditure 
of the same amount of money for investi- 
gating what is good as has been spent on 
killing off suggestions without investigation. 
_ While the business would finance the 
foundation in the manner suggested, the 
business would not operate it. Personnel 
selected would be the best obtainable, but 
no one would work for the foundation until 
all his other connections with the insurance 
business had been completely severed. The 
foundation could not be biased. 


; Findings and recommendations of the 
foundation would be advisory only. Adop- 
tion would depend upon the logic, soundness 
and vision of the foundation’s recommenda- 


tions. With public support a foundation 
Properly organized and operated should, 
Over a period of a few years, establish a 
Prestige which would dominate the business 
through sheer logic and vision. 


But I am not so visionary as to believe 
such a foundation will develop in my life- 
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time, although, assuming private enterprise 
survives, I firmly believe that every business 
will some day have its own foundation. 
In fact, if private enterprise does survive, 
its survival may be due largely to the adop- 
tion of the general principle I am discussing 
—the principle of utilizing to the utmost 
the experience of the past to make busi- 
ness a better instrument for future use. 


The fact that we do not have an im- 
partial research foundation for the insurance 
business and are not likely to have one 
soon, does not preclude application of some 
of the principles. Until a few days ago 
it had been my intention to illustrate what 
I have in mind by arbitrarily selecting and 
developing a few instances in different fields 
of insurance to bring out the potentialities— 
perhaps one illustration of a routine change 
in insurance practice, another in the field of 
public relations, a third in the field of 
changing social concepts and a fourth in 
the field of our changing economy. 


However, in the past few weeks there 
have been developments that are, in my 
opinion, of transcendent importance to the 
insurance business. I believe it desirable 
simply to mention some of the illustrations 
I had intended to develop, and to discuss in 
detail a single instance of the necessity of 
finding guidance for the future in an audit 
of the past. 


I had intended to suggest a complete 
audit of the effect upon the public, for good 
and for evil, of regulation of business, 
particularly insurance. I am convinced that 
a careful audit of the past would convince 
us that every regulation of business by law 
to protect the public to some degree harms 
the public; that it is impossible to forbid 
the exercise by business of a power it has 
in order to prevent an abuse of that power 
without destroying to some degree the 
use of that power for the public good; that 
the only form of regulation that is wholly in 
the public interest is self-regulation; and 
that, therefore, the entire problem of regu- 
lation of business is in fact a problem of 
public relations to be approached as such. 
The problem is finding a way for a business 
to regulate itself so as to accomplish two 
results: (1) operation of the business in the 
public interest and (2) operation in such a 
manner as to convince the public that the 
business is operated in its interest. While 
business may never be able to rid itself of 
the shackles of statutory regulation that 
now exist, it could to some degree curb the 
growth of additional statutory regulation. 
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Regulation of Insurance Rates 


I had also intended to develop as an 
illustration regulation of insurance rates and 
its effect upon the public. Some of the 
questions I had intended to explore in this 
field I will simply ask: 

1. Was it the existence of actual rate wars 
with the threat of calamity to the business, 
or the desire of conference companies for 
establishment of uniformity and curtailment 
or elimination of competition, that was the 
motivating influence behind price fixing? 

2. Why must it be assumed that in the 
absence of rate regimentation the manage- 
ment of insurance companies will suddenly 
abandon sound business principles and all 
interest in making profits for stockholders? 

3. How can regimentation of rates upon a 
supposedly adequate level possibly save a 
company from that incompetent manage- 
ment of rates presupposed by acceptance of 
the theory that regimentation of rates is 
imperative for solvency, when equal oppor- 
tunities for incompetent management to 
wreck the company exist through poor 
underwriting, payment of excessive com- 
missions, exorbitant salaries and expenses, 
or an unsound investment practice, to men- 
tion only a few? 

4. If rate regimentation is essential to 
maintain solvency and prevent unfair dis- 
crimination, why have none of the anticipated 
calamities occurred in the casualty insurance 
field where there has been until recently 
relatively little rate regulation outside of 
New York? 

5. How is it that, in the State of 
California, where, until January 1 of last 
vear, there was no regulation of rates except 
for workmen’s compensation insurance, the 
insurance business, second only in volume 
to that in the State of New York, has been 
regulated quite as successfully as in New 
York and with, perhaps, better satisfaction 
to the public? 

6. Why is it that, in the State of Rhode 
Island, where no regulation of rates existed 
until recently, none of the predicted calam- 
ities have occurred? 

7. How can we determine whether the 
spread of price fixing geographically is due 
to a public demand for protection against 
insolvency of companies and unfair dis- 
crimination in rates, or to the ability of 
price-fixing organizations to sell the type 
of regulation they prefer? 


8. How can we determine whether you 
can find evidence of a single rate war of the 
nature of those upon which the price-fixing 
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philosophy is based; or whether “rate war” 
means only a condition of competition em- 
barrassing to the company that so characterizes 
the condition? 

9. How can we determine whether there 
can be found a single instance of loss to the 
public from insolvency caused solely from com- 
petition in rates, or whether all such losses 
have been due to incompetent management 
that would have wrecked the companies in- 
volved even had rates been regulated? 

10. To what extent could the conditions 
and practices alleged in the South-Eastern 
Underwriters Association case [5 CCH Fire 
AND CASUALTY CAsEs 194] have existed 
without the support of price fixing? 

11. Has not the extension of legalized 
price fixing since the enactment of the 
McCarran Act, instead of correcting or 
alleviating the abuses in the fire insurance 
business, actually enhanced the power of the 
price-fixing groups to effect the same re- 
sults if they so desire? 

12. Has not the philosophy of regulated 
price fixing led, in some states at least, 
to usurpation by price-fixing organizations 
of the powers and functions of government? 

13. Would not collaboration of companies 
in statistical organizations to gather experience 
and make advisory rates, but without au- 
thority to become price-fixing organizations, 
serve all legitimate purposes? 

14. How has solvency within the far- 
flung insurance empire of England, whose 
activities cover the entire world and whose 
experience long antedates the first insurance 
company in the United States, been main- 
tained with no thought of regulation? 

The foregoing instances are illustrative of 
the almost infinite variety of information 
a constant impartial audit could develop 
as a substitute for the hit-or-miss data and 
propaganda upon which the business has 
for years made its decisions. 


New York Developments 


Recent developments in the State of 
New York force upon the insurance busi- 
ness the necessity of making a decision that 
is, in my opinion, as important as any with 
which the business has ever been faced. To 
clarify the problem, I shall review some ol 
the background. 

Since the decision of the Supreme Court in 
the South-Eastern Underwriters Association 
case, it has been generally agreed that con- 
certed action by companies to fix commis- 
sions has constituted a violation of the 
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federal antitrust laws because it tampers 
with the price structure. 


A year ago the New York antitrust 
statute (the Donnelly Act) was amended to 
apply specifically to insurance. This made 
the antitrust law of New York the same as 
the federal law for all practical purposes. 


For many years casualty insurance com- 
panies, acting through the Acquisition Cost 
Conference, have in concert fixed commis- 
sions of agents and brokers. The Acquisi- 
tion Cost Conference was created by “strong 
arm” methods of the New York Insurance 
Department and with no semblance of legal 
authority in the department to regulate 
commissions. 


Recently the Attorney General of New 
York, in response to a request from the 
superintendent, rendered an opinion cover- 
ing some of the legal problems which have 
arisen. The Attorney General held that 
collaboration of insurance companies in 
fixing commissions is a violation of the 
New York antitrust statute and presumably 
of the federal antitrust statutes and that the 
only way in which such collaboration could 
be permitted would be through statutory 
authority granted by the New York Legis- 
lature under regulation by the state. Such 
state regulation would remove conflict with 
the Donnelly Act and, by virtue of the 
provision of the McCarran Act, would re- 
move such activities from the scope of the 
federal antitrust statutes. 


Before the Attorney General’s opinion 
was made public, legislation to regulate con- 
certed action by insurance companies, in 
accordance with the Attorney General’s 
opinion, was introduced in the New York 
Legislature—in the Senate by Senator 
Mahoney, Chairman of the Senate Insurance 
Committee, and in the Assembly by As- 
semblyman MacKenzie, Chairman of the 
Assembly Insurance Committee. 


We have in New York a special joint 
legislative committee created to study and 
recommend changes in the insurance law of 
New York. Senator Mahoney is chairman 
and Assemblyman MacKenzie is vice-chair- 
man of this committee, which is commonly 
called the Mahoney committe. The pro- 
posed legislation was immediately placed 
on the agenda of the Mahoney Committee 
and a hearing was held. 


The proposed legislation was opposed by 
the National Board of Fire Underwriters, 
the Association of Casualty and Surety 
Companies, the National Association of In- 
surance Brokers and the Insurance Brokers’ 
Association of New York. It was supported 
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by the five brokers’ associations in and 
around New York City, comprising the 
Joint Council. John Stott, President of 
the National Association of Insurance 
Agents, proposed amendments to the legis- 
lation which, if adopted, would render 
the bills satisfactory to agents, he said. 
The Secretary of the New York State 
Agents’ Association took much the same 
position. It was my understanding at the 
hearing, which seems to be borne out by 
a talk subsequently made by President Stott, 
that the position taken at the hearing was 
predicated upon a finding by the Legislature 
that legislation along this line is necessary. 
However, the general understanding seems 
to be that the N.A.I.A. favors legisla- 
tion regulating commissions. Any error 
could be easily corrected by a flat statement 
from the N.A.I.A, that it opposes all moves 
to regulate commissions by law. 

During the activities of the All-Industry 
Committee in preparing the so-called All- 
Industry Rate Regulatory Bills, I made 
considerable effort in behalf of the National 
Association of Casualty arfd Surety Agents 
and the National Association of Insurance 
Brokers, both of which organizations I rep- 
resented on that committee, to preserve the 
right of agents and brokers to negotiate 
with carriers for their compensation. My 
efforts to have inserted in the All-Industry 
Bills language protecting that right were 
defeated because of the opposition of the 
N.A.I.A. Some states, such as Ohio, adopted 
the language we suggested. 

Because of this past record of opposition 
to efforts to preserve the right of contract, 
it is unfortunate that the position of the 
N.A.1.A. on the proposed legislation in 
New York has not been made unmistakably 
clear. Certainly every member of that 
organization is entitled to know where the 
association stands. Is it for or against regu- 
lation of agents’ commissions by law? 


Fallacy in Use of “Commission” 


Before expressing my views on this type 
of legislation, I would like to point out 
a fallacy that to me seems responsible for 
most of the controversies over commissions. 
I explained my views in this connection 
at length in an article entitled “The Fallacy 
of ‘Commissions’ ” (Best’s Insurance News). 

Briefly, the points I] made were that the 
word “commission”, as commonly used, 
embraces two types of compensation: (1) 
compensation for selling insurance, which 
is true commission, and (2) compensatior 
for performing part of the work of the 
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insurance carrier, which is in no _ sense 
commission. 


Compensation for selling insurance (true 
commission) is the only direct charge upon 
the public for the services of a producer. 
The cost of servicing a risk after the busi- 
ness is sold is collected by insurance carriers 
through expense factors in the rates. If 
the carrier performs all service, it retains 
all of the amount collected other than the 
compensation for selling. If it arranges 
with a producer to perform a part of the 
service, it pays a part of this expense money 
to the producer, the additional compensation 
depending upon the amount of the carrier’s 
work performed by the producer. The 
additional compensation may cover simply 
issuing policies and collecting premiums, or 
it may include all of the functions of a 
branch office. 

For example, in most states the compensa- 
tion of the agent who simply sells automo- 
bile bodily injury liability insurance is 17% 
per cent. If the agent writes policies and 
collects premiums, he is paid 2% per cent 
additional. Acqui§ition cost in the rate struc- 
ture provides an additional five per cent for 
further services, making an aggregate pro- 
duction cost in the rate of twenty-five per 
cent. In addition, there are factors for 
other company expenses. 

The essential point is that every penny of 
compensation of a producer for work going 
beyond actual selling of the insurance is 
nothing but a bookkeeping entry, does not 
increase the cost of insurance to the public 
by a single penny and has no relationship to 
“commission,” as that word is used in other 
businesses. Instead of being “commission” 
or even acquisition cost, it is, in fact, a gen- 
eral expense of transacting the insurance 
business paid by the public to the carriers 
in rates, and retained by the carriers or paid 
to producers, depending upon which of them 
performs the service which the carrier has, 
by its policy contract, obligated itself to 
perform. 

To revert for a moment to the illustration 
previously used, it is apparent that the true 
commission for selling automobile bodily in- 
jury liability insurance is 1714 per cent. That 
is the only true commission. Compensation 
for additional work performed by the pro- 
ducer is payment to a contractor for work 
performed under contract, just as it would 
be if the subject matter were painting the 
home office, arranging the company’s adver- 
tising or addressing envelopes for mailing 
the company’s annual statement to its policy- 
holders. The difference in the two types of 
compensation is clearer if it be assumed 
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that the individual who writes the policies 
and services risks is wholly independent of 
the person who sold the insurance. Under 
those circumstances one would not confuse 
the two types of compensation as “commis- 
sion”, 

The elimination of this fallacy in the use 
of the word “commission,” so that the word 
will always mean only the compensation 
for selling, and the adoption of other nomen- 
clature to designate the additional compen- 
sation for performance of company functions 
is vital to agents and brokers. If insurance 
commissioners and the public knew how 
little the producer actually receives as com- 
mission for selling insurance (actually less 
than is paid as a sales commission in other 
businesses even when the product sold is 
tangible), there never again would be a 
charge that producers’ “commissions” are 
too high. But so long as insurance com- 
missioners and the public are led to believe 
that every producer receives for selling in- 
surance all that is shown in the rate struc- 
ture as “production cost” or “acquisition ex- 
pense,” just so long will producers be “on 
the spot” and in a wholly false and unfair 
light. But a campaign by producers to “get 
off the spot” is a separate project. I men- 
tion the situation only in connection with 
regulation of commissions by law. 


The fact that the word “commission” is 
generally accepted as including the two types 
of compensation, as I have explained, would 
mean that once “commissions” had_ been 
regulated, insurance carriers would have no 
argument against regulation by law of all 
disbursements of general expense funds col- 
lected thrqugh expense factors in rates. If 
an insurance department must regulate not 
only what a company pays an agent for sell- 
ing insurance for it in a specific territory, 
but also what the company may pay a pro- 
ducer for taking over for it in that territory 
all or a part of the carrier’s work, what 
reason can be advanced against regulating 
the expenditure by the company of expense 
money for rent of offices, for salaries of 
officers and even for pencils and paper? 


Insurance Commissioner's Power 


Do not lose sight of the fact that at the 
present time, even under nearly complete 
regulation of rates, in no state does the in- 
surance department have power to regulate 
such expenditures. Approval of rates under 
rating laws gives an insurance commissioner 
power to pass upon the reasonableness otf 
amounts which may be taken from the public 
in rates. He may say that a certain per- 
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centage for production cost is all he will 
allow in the rate, but in no state has a com- 
missioner power to say that the carrier must 
pay a certain amount for commission or 
that a certain rate of commission is all that 
may be paid. So long as an insurance car- 
rier remains solvent, it may expend the ex- 
pense money as it pleases. 


Although, as I previously stated, we were 
unable to force an interpretative provision 
to this effect in the All-Industry Bills, be- 
cause of the opposition of the N.A.I.A., we 
did force into the explanatory memoranda 
of the Committee of Insurance Commis- 
sioners and of the All-Industry Committee 
accompanying the report on the rating bills, 
a statement of interpretation to the same 
effect as the provision omitted from the 
bills. This was accomplished over the objec- 


tion of the N.A.I.A. 


I would like to say here that I am not 
mentioning opposition of the N.A.I.A. to 
efforts to preserve the right of contract for 
compensation for the purpose of criticism. 
I mention it because I believe the current 
administration of the N.A.I.A. has a differ- 
ent view, and I believe every member of 
the N.A.L.A. is entitled to know where the 
association stands in this matter. 


It so happens that I believe submission to 
regulation of commissions by laws, except 
after a “knock-down, drag-out” fight, is 
suicidal both for companies and producers. 
For the companies it is the second step to- 
ward complete regimentation of insurance. 
The first, for which the business was largely 
responsible, was regimentation of rates and 
the surrender to government of a substantial 
part of the right of company management 
to operate its business. Regulation of ex- 
pense disbursements, which would be sur- 
render of the right of management of nearly 
all the remainder of its business, would 
take us very near to the point where the 
government could readily take over. It 
would place in the hands of government the 
power to make certain that no dividends 
could be paid on insurance stocks, thus fore- 
Ing private capital out of the insurance busi- 
ness—the method used to socialize any business. 
There being insufficient private capital, the 
government must take over. 

My attention was recently called to a 
quotation which appeared on the financial 
page of the New York Sun: 

“Stafford Cripps has announced that Eng- 
land today has only 250 individuals with net 
come above $20,000 a year, compared with 
11,000 in 1939. A married Briton with two 
children and an income of $50,000 derived 
entirely from investment pays a tax of $52,380. 
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If his investment income is $1,000,000, his tax 
is $1,452,630. 

“This type of legal extortion exercises a 
powerful appeal to the labor liberal. It means 
the ultimate exhaustion of all sources of power 
in the State, except that derived from labor 
organization or a position in the Government. 
The same formula which worked in Great 
Britain and is now being used to justify the 
nationalization of the steel industry is being 
applied in this country. The industry, it is 
alleged, under private operation cannot turn out 
enough steel to satisfy domestic needs and the 
defense requirements of the State. Prices of 
steel are then fixed which will discourage pro- 
duction, exhaust invested capital, and repel the 
investment of new capital.” 

One can hardly escape seeing the conditions 
in our country that indicate how closely and 
how rapidly we seem to be following in the 
footsteps of Britain. If there ever was a time 
when insurance companies should audit the 
past, not only in our country but throughout 
the world, and seek to profit by the mistakes of 
others, that time is now. 

If the compensation of agents and brokers 
ever becomes subject to regulation by govern- 
ment under statutes permitting insurance com- 
panies to act in concert, and concerted action 
must be regulated by state law to avoid the 
federal antitrust acts, the end of private enter- 
prise in the production field is in sight. 

There is a constantly increasing necessity for 
agents and brokers to become better qualified 
to serve the public because of the increasing 
complexity of business and of insurance there- 
of; and there is an ever-increasing effort to 
elevate insurance production to the status of a 
profession. But regulation of compensation 
would immediately reverse the trend, reducing 
the status of agents and brokers from that of 
a profession to the level of a trade union, In 
fact, with companies free to act in concert in 
fixing the compensation of brokers and agents, 
the only recourse of producers would be 
organization for collective bargaining. As 
in collective bargaining in other businesses, 
the individual would disappear irrespective 
of difference in energy, initiative and ability. 
The compensation of all producers would be 
the same. The best would be held back to 
the standards of the average. Initiative and 
private enterprise would entirely disappear. 

Can any insurance producer with the 
mental equipment that qualifies him for suc- 
cess in his chosen work possibly favor de- 
struction of private enterprise? I believe 
every thinking producer, if he audits the 
past and sees what is occurring in other 
countries throughout the world, will say he 
wants no part of legal regimentation of his 


income. [The End] 
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NATIONAL HEALTH 


By J. DONALD KINGSLEY 


Acting Federal Security Administrator 


THIS IS THE FULL TEXT OF MR. KINGSLEY’S SPEECH ON THE TRUMAN 


NATIONAL HEALTH PROGRAM, WHICH 


HE DELIVERED BEFORE THE 


CITY CLUB OF CLEVELAND IN APRIL 
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p RESIDENT Truman sent to the Con- 

his long-expected message on a 
national health program on April 22, 1949. 
Comprehensive legislation to carry out his 
recommendations has been introduced in 
both Houses of Congress. 


The national health program advocated by 
the President is the most significant social 
program proposed since the early days of 
the New Deal. Indeed, in many respects it 
is the most important social program ever 
advocated by an American President. 


But it is not a new program. Its outlines 
were first pressed upon the Congress by 
President Truman in November, 1945— 
little more than six months after he first 
assumed the heavy burdens of the presi- 
dency. He has consistently advocated it on 
numerous occasions ever since. Moreover, 
this Administration program was spelled out 
in considerable detail in Federal Security 
Administrator Oscar Ewing’s report to the 
President last “The Nation’s 
Health.” 


year on 


There is nothing particularly new about 
the Administration’s program with its em- 
phasis upon increased hospital construction, 
federal aid to medical schools and to medi- 
cal students, expanded local health services 
and increased local health units, greater 
federal support for medical research and a 
system of national health insurance to permit 
all of the American people to benefit from 
these enlarged facilities. Many of its ele- 
ments have already been embraced by those 
who claim they are opposed to the Presi- 
dent’s program. 
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What is new this year is the atmosphere 
in which the national health program is 
launched—and the prospect of its adoption. 
In the course of recent years, the American 
people have become health conscious. Toa 
constantly growing extent they have become 
aware not only of the promise of modern 
medicine, but of their own difficulties in pro- 
curing adequate medical care for themselves 
and their families and of the possible ways 
in which their government might help to 
bring adequate health services within reach 
of their pocketbooks. 


As the health-consciousness of the people 
has increased, so also has that of their rep- 
resentatives in Washington until today a 
veritable avalanche of proposed health legis- 
lation has fallen upon the Congress. With 
all the zeal of late converts, the “Johnny- 
come-latelys” in the struggle to improve our 
health services have been filling the hoppers 
with bills, including several ambitious pro- 
posals for integrated national health pro- 
grams, basic elements of which have been 
largely lifted from the Truman proposals. 
Imitation is the sincerest form of flattery 
in politics as well as elsewhere. While these 
synthetic schemes are anemic compared to 
the Truman proposals, their introduction ts 
a tribute to the extent of public interest in 
a health program. 


National Health Assembly 

This national awakening has affected even 
the leadership of the American Medical As- 
sociation, which has now risked its hard- 
earned reputation for intransigeant negativ- 
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ism by proposing a “me-too” national health 
program of its own. In common with all of 
the other major proposals, it is based in 
large part upon agreements reached at the 
National Health Assembly held in Washing- 
ton last May—an Assembly called by Oscar 
R. Ewing at the request of President Tru- 
man. The official spokesmen of the AMA 
have been condemning the National Health 
Assembly with varying degrees of fervor 
ever since the Ewing Report was issued; 
but at the time it was held, Dr. Morris Fish- 
bein termed the Assembly the best thing of 
its kind he had ever attended. 


As a matter of fact, the National Health 
Assembly—composed as it was of a repre- 
sentative group of over eight hundred lay 
and professional leaders—served more than 
any other single thing to stir the deep in- 
terest of our people in health problems and 
to lift organized medicine out of the rut of 
social isolationism in which it had so long 
been mired. It served to establish a striking 
measure of agreement among widely differ- 
ing groups of our people as to the nature 
of the health problems which confront us 
and as to the goals we seek. Those areas of 
agreement are today strikingly reflected in 
measures proposed in Congress by the most 
diverse sponsors imaginable. All of this is 
to the common good. 


In some cases, the National Health As- 
sembly more easily reached agreement on 
the nature of the problem than upon the 
methods of solving it. This was especially 
true in the matter of the provision of medical 
care. Members of the Section on Medical 
Care—including delegates from such na- 
tional professional organizations as the 
AMA—were unanimous in their conclusion 
that some form of contributory insurance 
should be the basic method for meeting the 
costs of medical care. They were split down 
the middle on whether such insurance should 
be provided under private or government 
health insurance plans. 

Even this degree of agreement marked a 
great forward step, however, for it was 
only a few years earlier that the American 
Medical Association condemned all volun- 
tary health insurance plans as “com- 
munistic, leading to revolution.” 


Selective Service Rejections 


I am not going to list statistics about the 
state of our national health, but rather shall 
cite an illustration of the unsatisfactory state 


of the nation’s health—one which was 
dramatically brought home to us during the 
war. President Roosevelt signed the Se- 
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lective Training and Service Act in Septem- 
ber, 1940, From then until the surrender of 
Japan five years later, more than fifteen 
million men were inducted into the armed 
services through the Selective Service 
System. 


During those years the United States built 
the most formidable fighting force in his- 
tory. But in the process we discovered— 
as we had on a lesser scale in World War I 
—a serious national weakness and a poten- 
tial source of national danger. One out of 
every three young men called up by Selective 
Service was found to be physically or mentally 
unfit for military service. This is the most 
advanced nation in the world, with the 
world’s highest living standard! 


I am aware, of course, that there has been 
some controversy over the meaning of this 
depressing fact. The apologists for the 
medical status quo have undertaken to mini- 
mize the importance of a thirty per cent 
rejection rate on a number of grounds. They 
have argued that the physical standards of 
our military services were high and that 
many of the boys we rejected would have 
been accepted by some other armies. This 
is unquestionably true. American standards 
are higher than those of most other coun- 
tries—and they ought to be. Moreover, we 
want to keep them higher, in peace as well 
as in war! 


Or again, it has been said that many of 
the defects for which young men were re- 
jected could not have been corrected with 
the best of medical care. This, too, is proba- 
bly true. But it doesn’t alter the basic fact 
that many of them could have been. It is 
like the argument over the statement in the 
Ewing Report that every year 325,000 
Americans, whom we have the skills and 
knowledge to save, die needlessly. Some of 
our experts regard this as a very conserva- 
tive figure. It has been attacked by spokes- 
men for the AMA as too high. But I say 
that that kind of a debate is fruitless. It 
obscures the major point, which is that 
numbers of our neighbors, friends and rela- 
tives do die needlessly each year. That is 
the point—not the precise statistical meas- 
urement of this scandalous situation. 


Over against such facts as these, the 
apologists for the medical status quo will 
put the striking gains in life expectancy and 
many other indices of medical progress. 
That progress is very real and very great. 
I would not for a moment want to belittle 
it or the medical profession which has played 
so large a part in it. Our doctors are among 
the best in the world, our hospitals among 
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the finest, our group clinics unsurpassed. 
And we have made progress, but we have 
made it unevenly. 


Inequitable Distribution 


We do not have enough personnel or fa- 
cilities; those that we do have are inequitably 
distributed and are available only to the 
relatively rich or to the charity poor. 


This is the root of the problem. It is 
directly related not to medicine but to 
economics—the economics of medical care 
—and the oxcart ways in which we finance 
medical services. We do not have enough 
doctors and hospitals because, at present, we 
have no way to support them. We do not 
use those we do have to the best national 
advantage because the distribution of doc- 
tors, dentists, clinics and hospitals follows 
the pattern of income distribution. The 
wealthier communities and states have far 
more than their per capita share of scarce 
medical resources, while the poorer ones 
have far less. 


In New York State, where the per capita 
annual income is over $1,600, about five 
hospital beds are available for each thousand 
of the population. But in Mississippi, which 
has a per capital income of about $600, there 
are available less than two hospitals beds 
per thousand. New York has one doctor for 
every 496 of its people; Mississippi has one 
for every 1,459. New York lost one mother 
per 1,000 live births in 1946; Mississippi lost 
three. These represent pretty much the ex- 
tremes among the states. 


The important point is that the distribu- 
tion of doctors and hospitals broadly fol- 
lows that of income. 


Is this because people with higher incomes 
have greater health needs? Obviously not. 
Is the concentration of medical facilities in 
the Northeast or in urban areas as compared 
to rural ones a reflection of more serious 
medical problems in those areas? Demon- 
strably not. It is due to the fact that doctors 
naturally settle in communities where they 
can make a living under the present system 
of paying for medical care, while hospitals 
are built in places where they can be financed. 
But while this is all understandable, it has 
no connection with meeting the health re- 
quirements of the American people. 


Perhaps the most striking example of this 
discrepancy between medical problems and 
distribution of personnel and facilities is 
found in connection with pediatrics. Only 
four per cent of qualified pediatricians are 
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located in areas of the country where over 
sixty per cent of our children are living, 
The pediatricians are in one spot, the chil- 
dren in another. 


High Cost of Medical Care 


Of course, even if you are fortunate 
enough to live in a community which is 
sufficiently populous and wealthy to have 
modern health facilities, you may not be 
able to afford to use them. The costs of 
medical and hospital care are very high 
under a system of payment in which the 
whole cost falls upon the sick and, in in- 
dividual cases, they are totally unpredictable. 
As an individual you cannot, unless you are 
relatively wealthy, be sure you have set aside 
enough to meet them. Unexpected illness 
can consume your life savings at any mo- 
ment and can plunge you and your family 
hopelessly into debt. 


This is a fatal weakness in all of the na- 
tional health proposals based—like Senator 
Taft’s plan—upon a medical dole rather than 
upon national health insurance. Almost any- 
one but the very rich may become medically 
indigent as a result of a catastrophic illness. 
The proposals of Senator Taft, the Ameri- 
can Medical Association and all of the other 
“half-a-loaf” proponents of improved medi- 
cal care would either not solve the problem 
or would lead to the classification of eighty 
per cent of the American people as paupers 
eligible for a medical dole. 


As I have already said, all of these ad- 
vocates of other programs agree with the 
Administration on the need for a substan- 
tial expansion of facilities, research and per- 
sonnel. They agree that federal financing of 
hospital construction should be stepped up. 
They agree on aid to medical schools and on 
federal support of medical research. They 
agree on the need for more and better dis- 
tributed health personnel. On all of these 
matters there is substantial agreement. 


Where they differ is on the means by 
which these expanded services are to be 
brought within reach of the people; how 
we can finance this effort to distribute the 
advantages of modern medical science more 
equitably among the entire population; in- 
deed, how we can achieve the better dis- 
tribution of facilities and personnel in the 
first place. 


At first glance this seems to be only a 
minor disagreement and one that might be 
set aside while we proceed with the agreed 
parts of the program. Such a view is unreal- 
istic, for the orderly expansion of facilities 
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depends directly upon solving the problem of 
bringing medical care within reach of our 
people. 


For the sad fact is that the reason we 
do not have enough doctors and hospitals 
at present is that there is no way to sup- 
port them. And the reason those facilities 
and personnel we do have are inequitably 
distributed is that their distribution today 
naturally follows that of income. There is 
no point in building new hospitals unless 
there is a sufficient number of paying pa- 
tients to meet operating expenses. And the 
same applies to the training of the doctors, 
dentists and nurses whom we are so anxious 
to see established in our medically under- 
nourished areas. 


This, then, is the crux of the situation. 
We cannot expect any substantial increase 
in facilities or personnel or any fundamental 
change in their distribution and utilization 
unless some method is found to enable more 
of our people to afford adequate medical 
care. Modern medical care costs a great deal 
of money. This is not because, as some 
people like to believe, the doctor is a money- 
grabbing individual who is out to milk a 
defenseless public. It is simply because, to- 
day, medical services are of far greater 
variety than ever before and involve far 
more expensive equipment. 


Nevertheless, the blunt fact is that only 
one out of five families in this country can 
today afford anything like adequate medical 
care. The American Medical Association 
itself is on record as stating that only twenty 
per cent of our population can meet the cost 
of serious illness without some outside help. 


What, then, about the remaining eighty 
per cent—the four out of five families to 
whom the possible cost of medical care is a 
constant source of anxiety? Sickness and 
disease usually strike suddenly and relent- 
lessly. There are few family budgets, out- 
side those of the comparatively well-to-do, 
which can cope with the avalanche of 
doctors’ and hospital bills. 


The further down the economic scale you 
go, the worse the situation becomes. And 
for nearly one half of our population—the 
seventy million people living in families 
whose total income is $60 a week or less— 


the situation is pretty desperate. In fact, 
I think, it can be fairly stated that the great 
majority of families in these income brackets 
cannot afford medical care at all. As a 
consequence, unless they are willing to ask 
lor charity, they get little or no medical 
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care—certainly, none that by any stretch 
of the imagination might be termed adequate. 


This is of particular importance when it 
comes to the matter of preventive medicine. 


Preventive Medicine 


The great majority of people today go 
to a doctor only as an emergency measure. 
With them, a periodic check-up, the most 
simple precaution for the maintenance of 
good health, is just out of the picture. Be- 
cause of the expense, or what they fear the 
expense will be, they put off seeing a doctor 
during the early stages of an illness or dis- 
ease when the doctor’s services could be 
most effective. Instead, they wait until they 
are convinced they are really ill, a circum- 
stance which not only adds to the doctor’s 
burden but also to the expense. 


Even when the patient does manage to 
scrape together the money necessary for 
early diagnosis and treatment, the doctor is 
faced with a further dilemma. In far too 
many cases, he has to recognize that the 
treatments indicated are beyond the patient’s 
ability to pay. To tell a patient, for instance, 
that he needs a thorough “going-over” in a 
modern hospital or clinic with all the trim- 
mings, is only too often like telling him he 
should go to Palm Beach for the winter. 
Where is a worker supporting a family on 
$40 or $50 a week to get the money? He 
just can’t, and the doctor knows it. So the 
doctor gives him some medicine and warns 
him against over-working. For what else, 
in all honesty, can the doctor do? 


There is a barrier of formidable propor- 
tions today between the doctor and his 
patient, a barrier which in many cases makes 
the best practice of medicine impossible. 
That barrier is a dollar barrier, the costs of 
medical care under an archaic system of 
payment. 


National health insurance is a simple and 
logical answer to the problem of bringing 
medical care within the means of all our 
people. It recognizes that until adequate 
purchasing power is provided for medical 
services in this country, adequate facilities 
and personnel cannot be provided or dis- 
tributed where most needed. And it recog- 
nizes that this purchasing power cannot be 
marshalled effectively except under some 
nation-wide system of prepaid medical care 
under which the economic risks of illness are 
spread over the entire population and the 
costs of medical care to the individual are 
related to a man’s ability to pay. 
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Insurance Principle Not New 


The insurance principle is, of course, not 
new. We have long had commercial insur- 
ance companies which have found the writ- 
ing of health policies to be profitable 
business. And during the past ten or fifteen 
years we have seen a very rapid, and alto- 
gether admirable, development of the so- 
called voluntary insurance plans. 


But these are not social insurance plans. 
Their premiums are not, therefore, based 
upon ability to pay and they cannot aspire 
to universal coverage as a result. The plain 
fact is that they cost too much. For any- 
thing approximating complete medical care, 
the high fixed premium rates the companies 
are obliged to charge are beyond the reach 
of any except the comparatively well-to-do. 
The vast majority of people, those who need 
insurance protection the most, can’t afford 
to pay them. It is no accident, therefore, 
that the distribution of voluntary insurance 
policies follows the national income pattern 
in the same manner that the distribution of 
medical facilities does. Voluntary insurance 
fails to increase purchasing power in the 
medically undernourished areas. 

Furthermore, as a comment on the partial 
protection which these plans provide, I may 
point out that the total amount of money 
disbursed through all these voluntary plans, 
during 1947, was less than ten per cent of 
the total amount spent on medical care dur- 
ing that year throughout the whole country. 
For the remaining ninety per cent of their 
doctors’ and hospital bills, the people had 
to sweat it out as they have always done. 

I have dwelt at some length on voluntary 
insurance because this method is also being 
widely advanced as an alternative to the 
President’s proposal for national health in- 
surance. Even the somewhat conservative- 
minded leaders of the American Medical 
Association have now come out vociferously 
in its favor. 

This circumstance possesses a certain de- 
gree of irony, since it was only a few short 
years ago that these same leaders were 
saying that “Without some form of com- 
pulsion, voluntary insurance fails of its ob- 
jective. . . . The young and healthy will not 
join, and the aged and sickly, if accepted 
will raise the cost to a prohibitive point... . 
Sickness insurance cannot distribute the 
burden of sickness among the low-income 
classes unless it is compulsory.” 

Here we get to the root of the matter. 
For unless health insurance is established on 
a nation-wide basis, we cannot spread the 
risks on a fair and equitable basis and bring 
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down the total costs to manageable proportions, 
Furthermore, it is only through such a plan 
that we can effectively adjust the cost of 
this insurance protection to the income 
which an individual earns, 


This last factor is of tremendous im- 
portance, since it is the one practical way 
that full protection against the costs of 
illness can be brought within the reach of 
the millions of our lower- and middle- 
income people. 


President's Proposals 


In general, President Truman proposes 
a three per cent payroll deduction on annual 
incomes up to $4,800—to be shared equally 
by employer and employee—on the same 
principle that old-age and survivors’ insur- 
ance is operated. This will mean that a man 
earning $50 a week will pay seventy-five 
cents a week. If he earns less, he pays less. 
If he earns more, he pays more, up to the 
maximum limit of $1.40 a week. 


On the basis of present social security 
coverage, we estimate that health insurance 
would apply at the outset to some eighty- 
five million people, including families and 
dependents of the wage earner. If social 
security coverage is extended by Congress 
to include the self-employer, farm workers, 
domestics and workers in certain other cate- 
gories, health insurance will apply at its 
inception to some 124 to 130 million people. 
Those unable to work or who are dependent 
upon public assistance could have their in- 
surance premiums paid for by various public 
or private agencies. Later, we hope to find 
the means of achieving a complete one hun- 
dred per cent coverage of our population. 


In return for these payments, a man would 
be entitled to receive needed medical care 
for himself, his family and his dependents. 
This care should ultimately cover all serv- 
ices necessary to prevent, diagnose and cure 
disease—care by a general practitioner and 
by specialists, hospital care, laboratory serv- 
ice, X-ray, unusually expensive medicines, 
special appliances and eyeglasses. 


Practical considerations would place some 
limit upon hospital benefits. The plan would 
exclude services in a mental or tuberculosis 
institution (which are now the responsibil- 
ity of the individual states) ; and there would 
be a thirty-day limit on mental and tuber- 
culosis cases in a general hospital. There 
would also be a maximum limit of sixty 
days on hospital cases generally, except that 
this might later be raised when funds and 
facilities permit. 
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Dental, home nursing and auxiliary serv- 
ices would be included to the extent that 
the personnel, facilities and funds were 
available. Children would be given a prior- 
ity on dental care. 


The administration of the plan will be on 
a state and local basis. There will be a na- 
tional committee of prominent physicians 
and other citizens to advise with the federal 
government on broad standards and prin- 
ciples of operation. But the actual com- 
munity operation itself will be in the hands 
of the local people—doctors and representa- 
tive citizens working together as a local 
committee. 


These committees will consult with the 
doctors participating in the plan to deter- 
mine a fair scale of fees—so much for a 
home visit, so much for an office visit, so 
much for, say a tonsillectomy or delivering 
a baby, ete. 

Instead of fee payments, the physician 
may, if he chooses, elect to be paid on a 
strict capitation basis, so much per patient. 
It will be up to the individual doctor. There 
will be some limit set, after negotiation, on 
the number of patients for whom a doctor 
can assume responsibility under the plan. 


A patient will be free to choose his own 
doctor just as he does now, and to change 
his doctor if he so desires. A doctor will 
similarly be free to reject any patient he 
doesn’t want. No doctor will be required to 
practice under the plan. He can continue 
in independent practice if he so chooses, 
or he can combine an independent and an 
insurance practice just as he does now with 
the voluntary insurance plans. He will in 
no sense—and I underscore the statement— 
be an employee of the government. 


A physician operating under the plan 
would have to deal with the malingerers 
and hypochondriacs, precisely as he would 
have to deal with them under voluntary in- 
surance. A good doctor has to learn how 
to deal with this problem even under the 
present system. And the experience of most 
voluntary and cooperative plans up to date 
has shown that this danger is highly over- 
rated. Besides, many hypochondriacs are 
mentally sick and are in need of some psy- 
chiatric attention. 


The administrative costs would be much 
less than the opponents of the program sug- 
gest, since we would utilize the existing 
wage records that are already established 
under social security insurance. As an es- 


timate, I should say that the administrative 
cost of operation of national health insur- 
ance would be approximately five to seven 
and one-half per cent, as against the average 
of twelve or fifteen per cent required to 
administer the present voluntary health plans. 


The total cost of the plan cannot, of 
course, be determined with accuracy until 
the system has been in operation for some 
time. Broadly speaking, however, it would 
involve no major increased burden on our 
national economy. The American people are 
now spending 6% billion dollars annually 
on personal payments for doctors, hospitals 
and related medical expenses. Payroll de- 
ductions should be sufficient to meet the 
greater part of those costs. Whatever dif- 
ference was involved, the government would 
make up as underwriter, though definite 
limits to this obligation will undoubtedly be 
set by Congress. 

It is sometimes said that national health 
insurance will result in the deterioration of 
medical standards. To that, the reply should 
be “for whom?” Undoubtedly, at the outset, 
the pressures on an admittedly short supply 
of doctors will be heavy. But, as more 
doctors are trained and more hospitals are 
built to meet the demand, the end result 
will be to raise the standard of medical care 
throughout the country. High standards of 
medical care which are, as now, at the almost 
exclusive command of the comparatively 
well-to-do, are no answer to the over-all 
health problem of the United States. Our 
aim is to make these same high standards 
available for our whole population. 


Conclusion 


Throughout the globe there is an increas- 
ing demand for social security in its broad- 
est sense, and our own country is not 
immune. We have already made a start 
at providing our workers with some sort 
of protection against the hazards of old age 
and of unemployment. But the hazards of 
sickness and disease bulk large in the minds 
of our people. 


Abraham Lincoln once said that it is the 
business of government to do for the people 
what they, as individuals, cannot do for 
themselves, or cannot do as well. I think 
the responsibility of providing a means 
whereby Americans can secure adequate 
medical care for themselves and their 
families at a cost they can afford, comes 
within this description. [The End] 
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Opinions 
of Attorneys General 


YOLORADO—Life Insurance Service to 

A Borrowers.—Colorado state banks de- 
sired to offer a plan of life insurance which 
would repay a loan in the event of the 
borrower’s death, or in the alternative 
would pay his monthly installments if he 
became ill or was injured and incapacitated 
for at least thirty days. The insurance 
was to be offered on a voluntary basis. 
Upon examining the state banking laws, 
the Attorney General found no prohibition 
against offering life insurance service to 
borrowers to enable them or their estates 
to liquidate loans in the event of death or 
illness. In fact, he went on to say, that 
such a service was in conformity with the 
spirit of the banking regulations because 
loans so secured are a better financial risk 
to depositors and stockholders. He also 
pointed out that it was the policy of the 
State Bank Department to require a bank, 
in the case of a doubtful loan, to demand 
life insurance sufficient to cover the repay- 
ment of the loan in the event of death or 
illness.—Opinion of the Colorado Attorney 
General, March 17, 1949. 


JP ROSIDA—Teiehy of Unauthorized 
Reinsurer’s Contract.—Missouri State 
Lite Insurance Company insured the members 
of Lakeland City Employees Association 
under group life insurance policies. In 1933 
Missouri became financially involved, and 
General American Life Insurance Company, 
a Missouri company, reinsured the con- 
tracts. The then Insurance Commissioner 
of Florida advised General American that 
it was unnecessary for it to qualify under 
Florida laws in order to carry out the 
business reinsured. Upholding the validity 
of the contracts as between the reinsuring 
company and the insured group, the At- 
torney General declared: “It is recognized 
that Section 626.10, Florida Statutes, 1941, 
in effect prohibits an authorized insurer 
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from reinsuring ‘substantially all its risks 
in property or life located in this state’ 
with a company not authorized to do busi- 
ness in this state. There has been no court 
construction of this section. Reasonably, 
the statute should not be urged to defeat 
insureds in this state of rights otherwise 
preserved by reinsurance with a responsible 
nonadmitted company when such reinsur- 
ance occurs under the forced circumstances 
here found.” He further stated that it 
was doubtful that the coverage under the 
contracts of persons as they became new 
members of the association would constitute 
the writing of new business in the state, 
since the coverage is for a group as dis- 
tinguished from individuals. In addition, 
until the laws of Florida declare invalid 
a contract issued by an unauthorized com- 
pany, it would seem useless to labor the 
point.—O pinion of the Florida Attorney Gen- 
eral, 049-143, April 6, 1949. 


G EORGIA—Investment in Real Estate 
XI —Foreign Insurers—A Georgia law 
provides that “ every insurance com- 
pany organized and doing business by the 
laws of this state shall have authority 

to invest assets in real estate acquired for 
the purpose of leasing the same to any 
person for a period of not less than twenty 
years. ” The Attorney General ruled 
that the law applies only to domestic com- 
panies and not to foreign insurers organized 
under the laws of other states and only 
licensed to do business in Georgia.—O pinion 
of the Georgia Attorney General, No. 361, 
February 17, 1949. 


7 ENTUCKY—Medicine Does Not In- 
clude Chiropractic—Does an insurance 
company have the right to refuse the signa- 
ture of a chiropractor on a Notice ot! 
Accident Report? The policy required that 
the injured person be treated by a physician 
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or surgeon. The practice of chiropractic 
is specifically exempt from the practice of 
medicine by Kentucky Revised Statutes 
311.010 (b). Consequently, the Attorney 
General advised that when an instrument 
specifically requires the signature of a physi- 
cian or surgeon, a chiropractor would not 
qualify to sign—Opinion of the Kentucky 
Attorney General, April 6, 1949. 


ICHIGAN—Blue Sky Law Applies to 

Insurance Companies.—The Attorney 
General was asked to advise whether Sec- 
tion 5f of the Michigan Blue Sky Law 
applied to an insurance company, with 
more than twenty-five original incorpo- 
rators, in the process of organization. 
Section 4 of Chapter 1 of Part 2 of the 
Insurance Code, Michigan Statutes Annotated, 
Section 24.70, provides for investigation by 
the Insurance Commissioner of stock sub- 
scriptions and submission of the articles 
of the company to the Attorney General 
for approval. It expressly provides that 
such precautions shall not be in place of 
the application of the Blue Sky Law. Sec- 
tions 4 and 5 of the Blue Sky Law expressly 
exempt certain classes of securities and 
transactions from their provisions, but in- 
surance companies are not included in the 
exemption.—Opinion of the Michigan At- 
torney General, No. 867, January 5, 1949. 


Premium Tax Liability of Foreign In- 
surers.—The Attorney General was asked 
for an opinion with respect to the amount 
of premium tax to be paid by foreign 
insurance companies where they had elected 
to write multiple line insurance pursuant to 
the authority granted them by Act Number 
174, Public Acts of 1947. Part 2, Chapter 2, 
Section 17 of the Insurance Code, as 
amended by Act Number 195, Public Acts 
of 1947, subjects life insurance companies to 
a two per cent tax on gross premiums, 
casualty companies to a two per cent tax 
on all premiums, and fire, marine and strictly 
automobile insurance companies to a three 
per cent tax on all premiums. The Attor- 
ney General ruled that the tax was one 
against the kind of company and not the 
kinds of insurance written, so that if a 
foreign fire insurance company writes cas- 
ualty as well as fire policies, it would have 
to pay a premium tax of three per cent. 
On the other hand, if a foreign casualty 
company writes fire as well as casualty 
policies, it need only pay a premium tax of 
two per cent—Opinion of the Michigan 
Attorney General, No. 907, February 21, 1949. 
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M INNESOTA—Volunteer Village Fire- 
iV men — Chauffeurs’ Licenses. — The 
question arose whether volunteer village 
firemen are required to obtain a chauffeur’s 
license under M. S. A. 168.39 in order to 
drive village fire trucks. Included in the 
definition of the term “chauffeur” under 
M. S. A. 168.39 is: “Every employee, who 
in the course of his employment operates 
upon the streets or highways a truck, 
tractor, or truck-tractor belonging to an- 
other, with the exception of . . The 
volunteer firemen are not paid for their 
services, but are covered by workmen’s 
compensation insurance policies and are 
entitled to benefits as members of the fire 
department relief association. The Attor- 
ney General ruled that the words “in the 
course of his employment” meant in the 
course of the usual or customary employ- 
ment of the employee and did not refer to 
casual or temporary performance or the 
physical act of driving the truck once or 
twice a year. He was further of the opin- 
ion that it would impose an unreasonable 
burden upon the members of the volunteer 
fire department if each of them had to take 
out a chauffeur’s license—Opinion of the 
Minnesota Attorney General, March 8, 1949. 


Investment Authority of Domestic Life 
Companies.—The Minnesota Attorney Gen- 
eral was asked whether the provisions of 
Minnesota Statutes, Section 60.37, were 
controlling as to investments by domestic 
life companies, or whether the provisions 
and limitations of Sections 61.11 and 61.12, 
as amended by Chapter 439, Section 1, 
Laws of 1947, were applicable. Section 
60.37 was first enacted in 1895 and made 
applicable to all domestic insurance com- 
panies. Section 61.11 authorizes a domestic 
life company to invest only in the kinds of 
securities or property therein specified, with 
the exception that such company has the 
additional power to invest in real estate as 
otherwise provided by law. Therefore, the 
Attorney General replied that except as to 
the investment of their funds in real estate 
as otherwise permitted by law, domestic 
life companies are subject to the limitations 
and provisions of Section 61.11, as amended 
by Chapter 439, Section 1, Laws of 1947. 
In addition, the Attorney General ruled 
that a domestic life company, in acquiring 
or holding real estate for its convenient 
accommodation in the transaction of its busi- 
ness, is controlled by Section 61.12 and not 
by Section 60.49. The chief purpose of 
Section 60.49 is to prohibit the assumption 
by any insurance company of obligations 
in excess of twenty-five per cent of its cash 
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assets for the purchase of real estate for 
the accommodation of its business. In any 
situation where Section 60.49 is applicable, 
the Attorney General was of the opinion 
that it is the amount actually invested in 
such real estate by the company, rather 
than the total market value of the property 
acquired, that must not exceed twenty-five 
per cent of its cash assets.—Opinion of the 
Minnesota Attorney General, 253-A-5, March 
8, 1949. 


“Low” Bid on Insurance Contract.—The 
Division of Purchases called for bids on 
boiler insurance coverage for all state in- 
stitutions. Five of the bidders submitted 
definite figures. One bidder, a participating 
stock company, submitted an estimated cost 
figure based on a three year premium minus 
an estimated dividend. The Attorney Gen- 
eral ruled that to accept the estimated net 
cost figure as the low bid would do violence 
to the statutory requirements and to the 
basic objectives of the competitive bid sys- 
tem.—Opinion of the Minnesota Attorney 
General, 980-A-11, March 28, 1949, 


| EBRASKA—School District’s Liabil- 
ity—Athletic Contests——The Director 
of the Department of Public Instruction 
requested a ruling as to the liability of the 
school board or school district for an 
accident to a spectator at an athletic game 
due to the negligence of the school district 
or its officers and employees and as to the 
advisability of carrying public liability in- 
surance. He replied that until the Nebraska 
Supreme Court has ruled as to whether 
the maintenance and operation of a stadium 
or athletic field to which the public is 
charged an admission fee is a governmental 
or proprietary function, it remains an open 
question as to whether the school district 
would be liable for an injury to a spectator. 
He was of the opinion that while the 
school district was not required by law to 
carry liability insurance, it could lawfully 
do so and lawfully include in its budget an 
item for premiums and pay the premiums 
from taxes collected for school maintenance. 
—Opinion of the Nebraska Attorney Gen- 
eral, AGO-3, February 16, 1949, 


ss DAKOTA—Carriers’ Compul- 
4‘ sory Liability Insurance.—The Attor- 
asked in 
North Dakota intra and interstate carriers’ 


ney General was reference to 


compulsory liability insurance, whether 
Lloyd’s reinsurance agreements were recog- 
nized as valid. Section 26-0503 of the 
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1943 Revised Code, which grants the insur- 
ance commissioner the right to disapprove 
any reinsurer for a good and reasonable 
cause, leaves approval or disapproval of 
the company giving reinsurance to a state 
licensed company to the discretion of the 
insurance commissioner. Answering the 
question whether it was permissible for credit 
to be taken on the reserves for the amount of 
the reinsurance premium paid, the Attorney 
General ruled that to permit such credit would 
in effect dissipate and jeopardize the security 
set up by statute for the benefit of the original 
insured, since under Section 26-0504 the 
original insured has no interest in a re- 
insurance contract, and can resort legally 
only to the company which first insured 
him.—O pinion of the North: Dakota Attor- 
ney General, March 2, 1949. 


m ["BXAS—Constitutionality of Retaliatory 

Tax Measure.—The Attorney General’s 
opinion was requested as to whether or not 
Senate Bill 376, imposing retaliatory re- 
serve and tax requirements on foreign insur- 
ance companies, violated that provision of 
the Constitution which requires revenue- 
raising bills to originate in the House, The 
Attorney General pointed to decisions of 
the United States Supreme Court and 
Texas courts construing the clause of the 
Constitution to be limited to bills to levy 
taxes and not to bills for other purposes 
which incidentally create revenue. The 
Attorney General was of the opinion that 
Senate Bill 376 was a regulatory or retali- 
atory measure and could, therefore, origi- 
nate in the Senate.—Opinion of the Texas 
Attorney General, No. V-800, March 31, 
1949, 


\ ) ASHINGTON — Fire Premiums— 
County Hospital Fund Obligation.— 
The Attorney General was asked whether 
premiums on a fire insurance policy on a 
county tuberculosis hospital could be paid 
out of the special tuberculosis fund as an 
expenditure for hospitalization of tubercu- 
lar patients. Pointing out that county 
commissioners have the inherent power to 
insure county property, the Attorney Gen- 
eral concluded that premiums on a fire 
policy upon a county tuberculosis hospital 
are “obligations incurred for tuberculosis 
hospitalization” within the scope of Section 
1, Chapter 66, Laws of 1945, 6113-1 Rem. 
Supp. 1945, and that the premiums should 
be paid for from the county tuberculosis 
hospital fund.—Opinion of the Washington 
Attorney General, February 17, 1949. 
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or w= VIRGINIA—Legality of Year- Road Commission’s Purchase of Public 
Prove to-Year Fire Insurance Contract.— Liability Coverage—The West Virginia 
nable The Attorney General was asked whether Road Commission purchased a public lia- 
al ol a fire insurance contract offered to the bility insurance policy with a rider pro- 
ae Board of Education would constitute an viding that coverage extended to toll collectors 
7 on implied obligation to involve future levies and bridge guards with respect to lia- 
. - and thus be invalid under the provisions of  pjlity arising out of their official acts in 
redit ‘ . Renee ‘ . : ; ; a 
int of Chapter 11, Article 8, Section 26 of the the performance of their duties. Since the 
cone Code of —— V ni The proposed tate is not liable to suit and is not liable 
vould three-year policy contained an endorsement for the torts of its employees committed in 
; reading that the premiums had been financed | f siete ail seressentads inti 
‘urity , E : - the performance of governmental duties, no 
ee under an agreement which specified that. , ° : é : 
iginal ° pet Re insurable interest existed to support the 
, default in payment of any installment 4 7 ; 
the Flats contract. Therefore, the policy was void 
would be deemed to be a request for cancel- 1 of ff TI A G al 
: iy lation of the policy. The Attorney General *"¢ ° az eect. ihe aa an "pas 
ga") was of the opinion that if there was no €*Pressed no opimion as to whether an 
_ obligation on the Board to pay an amount insurable interest in the guise of a moral 
eee for the second or third year unless the Obligation supported a policy of this nature. 


insurance was continued for the second or 
third year, such a contract would not in- 
volve future levies—Opinion of the West 
Virginia Attorney General, March 29, 1949. 


The Road Commission has no implied au- 
thority to bind state funds to fulfill a moral 
obligation —Opinion of the West Virginia 
Attorney General, March 25, 1949. 


A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 330 


pleted until the transported object is placed 
down at its final resting place.”* 
those states which apply the latter rule tend 
to extend the coverage of the automobile 


In a sense, 


* Witherspoon, ‘‘The Loading and Unloading 
Clause,"’ The Insurance Law Journal, July, 1947, 
at p. 588: Way. ‘‘The Loading and Unloading 
Clause,"’ The Insurance Law Journal, January, 
1949, at p. 21, wherein the author suggests that 
a distinction be made between ‘‘unloading’’ and 
‘delivery.”’ 


policy far beyond the limits of automobile 
coverage and to make more uncertain the 
line of demarcation between automobile and 
general liability insurance. Nevertheless, it 
does afford the injured a measure of relief 
from his age-old dilemma of “Whom shall 
I sue?” He no longer is forced to pursue 
a series of parties defendant to find one 
from whom he may collect. 


INHERITANCE TAX ASPECTS OF LIFE INSURANCE 


Aspects of life insurance inheritance tax-wise were recently the subject of 


treatment in two states, Minnesota and 


Nebraska. 


In Minnesota, the Board of Tax Appeals was called upon to deal with an 


irrevocable transfer of policies to a beneficiary, who thereafter paid the premiums 
until the death of the insured. Prior to the assignment, the insured paid the 
premiums. Only the balance of the proceeds remaining after deduction of the 
premiums paid by the beneficiary was held includible in the insured’s taxable estate. 

In Nebraska, the Attorney General has ruled that life proceeds payable to a 
named beneficiary are payable direct, under the terms of the contract, and do not 
become a part of the insured’s estate. Therefore, they are not taxable. 
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Replacement endorsements ... A fire in- 
surance company authorized to do business 
in North Carolina may, by appropriate rider 
or endorsement, provide insurance indemni- 
fying the insured for the difference between 
the actual value of the insured property at 
the time of loss and the amount actually 
expended to repair, rebuild or replace the 
premises with new materials of like size, 
kind and quality. S. B. 64, ratified March 
11, 1949. 


State insurance... The Legislative Coun- 
cil of Arkansas has been directed to make 
a study during the next two years of state- 
operated self-assurance program for all 
public-owned property. H. R. 23, adopted 
March 1, 1949. 


Streetcars and trolleys . . . Operators of 
Maryland streetcars and trackless trolleys 
involved in accidents resulting in injury or 
death to a person, or in damage to a vehicle 
driven or attended by a person, are required 
to stop immediately at the scene of the acci- 
dent, give name, address and license number 
to the person injured and render reasonable 
assistance. H. B. 17, approved March 31, 1949. 


Surplus line brokers . New Mexico 
agents may not transact any insurance on 
property located in, or operations conducted 
in, or on the lives of persons or residents of, 
New Mexico with nonadmitted insurers, ex- 
cept by licensed surplus line brokers. This 
requirement does not apply to reinsurance 
of the liability of an admitted insurer, how- 
ever. The law also provides that the surplus 
line broker may solicit and place insurance 
with nonadmitted insurers only if the insur- 
ance cannot be procured from a majority 
ot the insurers already licensed in the state 
for the particular class as determined by 
the Superintendent of Insurance. H. B. 110, 
approved March 14, 1949... . West Virginia 
has a new law requiring surplus line broker 
licensees to file an affidavit listing the in- 
surance placed in nonadmitted companies, 
to file a bond, and to pay the two per cent 
tax on business written. H. B. 20, approved 
March 18, 1949. 


Taxation ... New York has exempted 
receipts of retirement systems created un- 


der Section 200 of the Insurance Law from 
taxes which certain cities are authorized to 
impose and collect on business (S. Int. No. 
2059, approved April 11, 1949) and has sub- 
jected the state insurance fund to the fran- 
chise tax on insurance corporations. A. Int, 
No. 772, approved March 24, 1949. ... West 
Virginia has imposed a tax of one per cent 
of the gross amount of annuity considera- 
tions received by insurance companies on 
business written or renewed in the state, 
less annuity considerations returned and 
termination allowances on group annuity 
contracts. H. B. 236, approved March 18, 
1949, 


Taxicabs . . . No license will be issued 
in Arkansas for a taxicab or other vehicle 
used for hire until there has been filed with 
the Commissioner of Revenue a liability 
contract of insurance issued by a company 
licensed to do business in the state. S. B. 
282, approved March 29, 1949... . Nevada 
has made it unlawful for a taxicab motor 
carrier to transport passengers between any 
points in the state without having first ap- 
plied for and received a certificate of public 
convenience and necessity and having filed 
a liability insurance policy, in an amount 
deemed reasonable by the Public Service 
Commission, covering injuries to third per- 
sons for loss or damage to their property 
resulting from the negligent operation of 
the carrier. S. B. 68, approved March 29, 
1949, 


Unclaimed life insurance funds . . . Un- 
claimed funds held by North Carolina life 
insurance companies seven years or more 
after they are due and payable go to the 
University of North Carolina. S. B. 18], 
ratified March 31, 1949. 


Warehousemen .. . Every person or firm 
applying for a license to operate a ware- 
house in Idaho must file satisfactory evi- 
dence with the Commissioner of Agriculture 
of the existence of an effective policy of 
insurance issued by an authorized insurer 
and insuring all. agricultural commodities, 
except small legume seeds, for their full 
market value against loss by fire, internal 
explosion, lightning or tornado, H. B. 229, 
approved March 16, 1949. 
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Compulsory Health Insurance 


Compulsory health insurance measures 
were introduced in the Rhode Island (H. 
919) and New York (A. B. 1397) legislatures 
during the recent sessions, but no action was 
taken. The basic texts, which were substan- 
tially identical, provided for coverage of 
every person over eighteen years of age in 
the state, whether or not employed. The 
bills proposed to make medical, surgical, 
dental, hospital and nursing care available to 
everyone under supervision of a thirteen- 
member board within the State Department 
of Health. Fees paid to doctors, nurses, den- 
tists, and specialists would be fixed by the 
Board on the basis of number of patients, 
on a per capita basis, according to the num- 
ber of persons on the list of the practitioner, 
on a salary basis or under a group special 
arrangement. Maximum hospital benefits 
would be sixty days. The Department of 
Health would issue approved lists of doc- 
tors, dentists, hospitals and nursing homes, 
and persons under the plan could select any 
institution on the list. It was proposed to 
finance the plan by contributions by em- 
ployers and employees alike of one and one- 
half per cent of the wages of employed 
persons, up to $3600 a year. 


Dram Shop Litigation 
and Proposed Legislation 


A. proposed amendment (S. 72) to the 
Illinois Dram Shop Act, which would make 
the saloonkeeper and landlord liable only if 
the person causing the damages became in- 
toxicated in the particular saloon, had in- 
teresting repercussions. The present law 
imposes liability on all saloonkeepers patron- 
ized by the tortfeasor. According to the 
Chicago Daily News, suits under the Dram 
Shop Act seeking more than $3,500,000 were 
filed in Cook County courts during the past 
month, apparently in an effort “to get in 
under the wire” in the event the law was 
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modified. Subsequently, another bill (S. 
413) was introduced, which would require 
that companies licensed in Illinois to write 
dram shop insurance or surety bonds issue 
such insurance to persons entitled to have 
it. It seems that because of the flood of 
suits most insurance companies had either 
ceased writing this class of business or in- 
creased their premium rates considerably. 


Safety Guide for Industrial Users 
of Fluorescent Lamps 


Fifty thousand copies of a safety guide 
recommending the proper disposal of fluo- 
rescent lamps have been distributed by the 
Association of Casualty and Surety Compa- 
nies through member companies since pub- 
lication last October, and because of the 
steady demand a new supply is now in print. 
A detailed technical report on the toxic 
effects of beryllium and its compounds is 
also in preparation for issue later this spring. 
While fluorescent lighting and television 
tubes in use are not dangerous, hazards do 
exist when the tubes are broken. Poisoning 
may result from inhalation of the beryllium 
phosphor coating of the tube which is ex- 
posed when the glass is shattered. A greater 
hazard to guard against is a flying fragment 
piercing the skin since phosphor powder 
clinging to the glass is readily absorbed 
by the bloodstream and will prevent the 
healing of the wound. 

Slanted for the large industrial user who 
must destroy the lamps in quantity, the safety 
pamphlet describes several precautions which 
should be taken and suggests that compa- 
nies call upon their insurance carriers to 
check the method used. 


Unique Feature 
in Michigan Fair Trade Bill 


A fair trade practices bill (H. 471) on the 
uniform model, but with special amend- 
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ments, has been introduced in the Michigan 
legislature. Sponsored by the Insurance 
Department, the measure contains a unique 
provision that the Commissioner shall give 
preliminary notice to any person suspected 
of unfair practices and permit him to meet 
with the Commissioner informally for a dis- 
cussion of the impending charges. The con- 
ference would be secret, and afterwards the 
accused party could demand that a trade 
practices conference be held for review of 
the matters under challenge, 


Life Insurance Investigation 


A proposal for a Congressional investiga- 
tion of the life insurance industry was ap- 
proved by the Senate Judiciary Committee 
when it reported, without amendment, S. 
Con. Res. 11. The resolution would author- 
ize a $100,000 fact-finding study to be made 
by a Joint Senate-House Committee. 

The resolution is now before the Senate 
Rules Committee for approval of the funds 
and must be reported by that group before 
being considered by the Senate. It is also 
subject to House approval. 


Court Action Desired in Acquisition 
Cost Conference Ruling 


The Casualty and Surety Acquisition Cost 
Conferences, by unanimous vote, reaffirmed 
their opposition to S. Int. 1977 and A. Int. 
2215, introduced in the last session of the 
New York legislature, relating to authoriza- 
tion of voluntary cooperation commission 
agreements on the ground that the measure 
would place commission control in the hands 
of the Superintendent of Insurance, which, 
in the opinion of the Conferences, is a man- 
agement function. The Conferences believe 
that they are not operating legally as a “serv- 
ice organization” under Sections 180 and 182 of 
the New York Insurance Law. Referring 
to the recent opinion of the Attorney Gen- 
eral of New York, which held that the Con- 
ferences were subject to the Donnelly 
Anti-Trust Act, Mr, E. J. Schofield, Chair- 
man of the Conferences, stated that it is 
earnestly desired that the question be finally 
settled by a declaratory judgment or other 
affirmative court procedure, but that, pending 
the outcome of such an action, the Con- 
ferences be held intact. A special committee 
has been directed to continue conferences 
with the Superintendent of Insurance to de- 
termine the feasibility of legal procedure of 
this type. 
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ARTICLES 


“The Insurance Condition Subsequent: A 
Needle in a Semantic Haystack.” Bertram 
Harnett and John V. Thornton. Fordham 
Law Review, 302 Broadway, New York 7, 
New York. November, 1948. 

“Some Economic and Legal Aspects of the 
Purchase and Lease of Real Estate by Life 
Insurance Companies.” John W. McPherson. 
University of Pennsylvania Law Review, 
3400 Chestnut Street, Philadelphia 4, Penn- 
sylvania. March, 1949. 

“Pennsylvania Tort Liability for Conceal- 
ment and Nondisclosure in Business Transac- 
tions.” Temple Law Quarterly, 35 S. Ninth 
Street, Philadelphia 7, Pennsylvania. April, 
1948, 


BOOKS 


Supreme Court Studies 


[The review of the following three books 
is the work of William N. Ethridge, Jr., 
professor of law at the University of Mis- 
sissippi Law School, and is reprinted, by 
permission, from the December, 1948 issue 
of the Vanderbilt Law Review.] 


The Roosevelt Court: A Study in Judicial 
Politics and Values. C, Herman Pritchett. 
Macmillan Company, New York. 1948. 314 
pages. $5. 


Lions Under the Throne. Charles P. Curtis, 
Jr. Houghton Mifflin Company, Boston. 
1947. 361 pages. $3.50. 


The Nine Young Men. Wesley McCune. 
Harper & Brothers, New York. 1947. 293 
pages. $3.50. 


The Supreme Court of the United States 
performs essentially a political, governmental 
function. This was not entirely true prior 
to the Act of 1925,7 but after that date 
the Court could choose the cases it would 
hear. That choice has rightly been directed 
toward matters of broad public concern, such 
as civil liberties, the extent and exercise of 
state and federal powers in the regulation 
of business, and social and economic serv- 
ices to the people. 


The idea that the Court is only a court 
of law, interpreting absolutes as constitu- 
tional and legal principles, is one of the 
great popular myths of our time. I say 
“popular,” because those who have been 
studying the Court’s work, past and present, 
have, perforce, long since been disabused ot 
that idea. 





143 Statutes 938 (1925); 28 U. S. C. A. Sec 
tion 347 (1928). 
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And, in fairness, the Court does not gen- 
erally act on that myth. The difficulty is 
that, as Charles Curtis says, this popular 
fiction “heads the court in the wrong direc- 
tion. It backs into the questions it ought 
to face.” 

But what inquiry do we face? It is the 
accommodation of the Court to the needs 
and wishes of our representative democracy. 
No such adjustment existed at the time of 
the Dred Scott* and Hoosac Mills* cases. 
The people wanted slavery abolished and 
federal aid to agriculture granted. They got 
it in each instance a few years later. 


This needed accommodation must be the 
result of an enlightened legal tradition and 
of a general understanding by the citizenry 
of the history and functions of the Court. 
With either absent, both the Court and the 
people suffer. These books undertake in 
variant degrees to study the Court in the 
perspective of these factors. They are worth 
while to the extent that they develop them. 


Pritchett studies the personal and political 
influences and the voting behavior of the 
justices appointed since 1937. An associate 
professor of political science at the Univer- 
sity of Chicago, he is concerned with “the 
social and psychological origins of judicial 
attitudes and the influence of individual pre- 
dilections on the development of law.” This 
ambitious purpose is not achieved in this 
book. Much of the material is a historical 
narrative of decisions in the past two 
decades. Perhaps the most interesting items 
are the novel tables and charts which 
Pritchett uses to indicate his estimates of 
the positions of the justices in important 
cases where dissents were registered. He 
traces what he considers to be the formation 
and disintegration of judicial blocs in the 
Court, as well as changes in individual atti- 
tudes. His analysis indicates that the closest 
alignment into left- and right-wing blocs 
existed during the years of greatest pressure, 
1938-1940. After that, as pressure relaxed, 
agreement relationships within the left wing 
began to diminish, and extremes of agree- 
ment and disagreement among the justices 
began progressively to disappear. The bloc 
on the left has varied, but now includes 
Black, Douglas, Murphy and Rutledge. On 
the right in most cases are Vinson, Jackson, 
Frankfurter and Burton, with Reed being 
closer to them than to the left. 


But Pritchett aims further. He undertakes 
by charts to indicate some judicial motiva- 


_—. 


* Dred Scott v. Sanford, 19 How. 393, 15 L. Ed. 
691 (1857). 


*U, 8. v. Butler, 297 U. S. 1 (1936). 
Books 
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tions and values in terms of which the jus- 
tices have been making their decisions. He 
graphs judicial alignments in terms of five 
general subject-matter areas: economic regu- 
lation, civil liberties, crime and punishment, 
administrative agencies and labor. From 
these charts he draws several conclusions. 
He thinks that Douglas and Black, for ex- 
ample, are more positive libertarians in state 
than in federal cases. Murphy “stresses in- 
dividual rights more than economic issues.” 
The fundamental division is “between con- 
flicting systems of preference on matters of 
social and economic policies.” And so on. 


But none of these are new. Anyone who 
has been reading the Court’s decisions in 
the past decade would probably give similar 
opinions without the aid of charts and 
graphs. The validity of such opinions is an- 
other matter; it is impossible to categorize 
individual justices. And the author implicitly 
admits this when he notes the disintegration 
of voting blocs after 1941. Moreover, such 
a mechanistic approach as a basis of opinion 
is simply a dissertation on an opinion. Yet 
in fairness Pritchett says these devices only 
“offer some clues” and are “relatively crude 
tools.” We may all agree that after the 
recent national elections, public-opinion 
polls, as well as judicial polls, are poor de- 
vices for predictions. 


Chapter 10 is an interesting essay on “the 
plight of a liberal court.” Admittedly, Amer- 
ican liberalism has failed to produce a “con- 
sistent” social and economic philosophy. 
But consistency may not be the virtue. The 
liberal judicial tradition inherited by the 
Roosevelt Court was a divided one. Holmes 
believed in judicial self-restraint to effectuate 
the popular will, but Brandeis was more of 
an activist. He believed in using liberalism 
to motivate progressive goals of public 
policy. Both were realists. But both always 
considered consistency in pragmatic analysis 
more important than in the doctrinaire sense. 


Though it rejected old absolutes, the irony 
was that the Roosevelt Court adopted its 
own absolutes in the field of civil liberties. 
Save these, basic decisions on most policy 
questions have been entrusted to the institu- 
tion directly responsive to popular control, 
the Congress. Pritchett fears that the 
“heady brew” of the Bill of Rights is leading 
the Court into an “explosive mixture which 
may get out of control of the court, as in 
the picketing cases.” Perhaps a more perti- 
nent criticism would be that the Court mis- 
took its governmental function for that of 
a spiritual guide under the First Amendment 
to all of our governments. The assumption 
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of the Gitluw case * should never have been 
developed into the cliché of the Los Angeles 
Times case.’ For better or worse, the Court 
is now father-confessor to all communities 
in the nation. 

Wesley McCune, of Time magazine, in his 
The Nine Young Men, is more interested in 
what one radio commentator calls “the 
human side of the news.” He narrates a 
number of delightful anecdotes about mem- 
bers of the Court. And he writes of the past 
ten years with the verve and perspective of a 
good newspaperman. This book will be of 
special interest to the lay reader because of 
its sprightly style and the brief histories 
of significant events. 

The real atomic effect of Roosevelt’s 1937 
plan to reorganize the Court was to change 
its attitude on federal powers. Chapter 3 of 
this book is the only place where I have 
seen a complete account of that memorable 
battle in Congress and out of it. 


Judge Black is one of the most maligned 
men on the Court, and one of the ablest. 
It is a pleasure to see an objective and fair 
estimate of the great value of his work. He 
is an affirmative justice, never neutral in his 
impacts, comparatively unincumbered by 
professional abracadabra. Charles Beard 
has said in The Republic that Black’s opinion 
in Chambers v. Florida® “will ring with 
power as long as liberty and justice are 
cherished in our country.” And of equal 
value are his contributions to the definition 
of Congressional power as to property in- 
terests under the Fourteenth Amendment. 

Equally good are perceptive biographical 
sketches of the other justices, and the ac- 
count of the “feud” between Jackson and 
Black. McCune thinks Jackson is the one 
primarily at fault, for reasons he discusses at 
some length. McCune has an interesting list 
of the times the present Court has reversed 
itself in the past ten years, which supple- 
ments Brandeis’ list in his dissent in Burnet 
v. Coronado Oil & Gas Company.’ The verve 
and enthusiasm with which this book is 
written make it unquestionably the most 
interesting of the three for the nonprofes- 
sional reader. 

Curtis is basically a constitutional philoso- 
pher, with an informal, clear style and a 
gift for irony. All of these be uses with 
effect in his Lions Under the Throne. His 
book is on a higher intellectual and literary 
level than the two preceding volumes. It is 


* Gitlow v, New York, 268 U. S. 652 (1925). 

5 Times-Mirror Company v, Superior Court of 
California, 314 U. S. 252 (1941). 

* 309 U. S. 227 (1940). 

7 285 U. S. 393 (1932). 
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not a history of the Supreme Court or of 
the Constitution, except incidentally. It is q 
group of interrelated informal essays on the 
functions of the Court and the Constitution 
in our system of government. Although his 
ideas are not new, they are stated here more 
felicitously than anywhere else I know. And 
they should be restated whenever possible, 
Conceptualism and the Constitution have too 
often drifted off into the dream world of 
the now defunct Hays Office, or, more 
locally, into the censorious animadversions 
of Memphis’ Mr. Binford. 

Curtis urges a pragmatic interpretation of 
the Constitution. Its authors meant no more 
than what they said; and “what they left 
unsaid, they left open for us to decide.” 
Within its broad framework, the Constitu- 
tion should permit a continuing expression 
of the popular will. The Court may be the 
guardian of the Constitution, but the ques- 
tion in the old song is here apropos: “Who's 
taking care of the caretaker’s daughter when 
the caretaker’s busy taking care?” 

“The Court is operating with mirrors. As 
it approaches the image of this reasonable 
being, the Justices find that they are ap- 
proaching themselves, and that the doubts 
they ascribe or impute to him are really no 
more than their own. In that case, outside 
of a purely conventional discipline, the 
phrase ‘beyond rational doubt’ comes to 
mean only a degree of the intolerable, beyond 
what Holmes once referred to as our Can't 
Helps, across the no man’s land of indif- 
ference, and on until they are up against the 
blind wall of We Can’t Stand It.” *® 


Curtis points out that the Court is “a 
tenant in sufferance.” Its appellate jurisdic- 
tion is controlled by Congress and the num- 
ber of its members is fixed by Congress, 
which can also control enforcement of its 
judgments. The value of the Supreme Court 
lies in the wisdom and self-restraint of its 
justices. And these latter attributes must 
be exercised in two main fields. 


The “federal problem” is to reconcile na- 
tional government with local participation, 
and political result with the economic power 
of business and labor. 


But we also recognize under the Constitu- 
tion certain fundamental, natural rights in 
man as an individual, which no government 
may abridge or infringe upon. And we ex- 
pect the Court to see to this. This task 
“calls for something more than statesman- 
ship, almost priestcraft.” Since the justices 
deal with such absolutes, Curtis says we are 
inclined to impute “something ultimate and 


®Pp. 31. 
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absolute to their opinion.” And he may be 
absolutely correct, if conventional legal 
thought is any criterion. As lawyers, we 
may expect a particular principle in torts or 
contracts, for example, to be predictable; 
but we should not expect that to be true in 
constitutional law. The large mass of cases 
before the Court in the past decade “have 
had no reference whatever to ordinary law- 
suits between individuals.” 

It is perhaps regrettable that we do not 
criticize the Court enough. Curtis has an 
extremely interesting suggestion in this re- 
spect: 

“The function of the bar on these public 
questions is sometimes not fully understood. 
The bar not only aids the Court by arguing 
the issue before it. The bar is a special set 
of experts retained by the public at large 
to read the Court’s opinions and expound 
them to the people. The people not only 
have a right to criticize the Court. They 
have professionals to help them do it. It is 
a double pity when the bar is so eager to 
defend the Court’s prestige that it goes back 
on its public clients.” * 

Constitutional doctrines may be fact or 
fancy, but most often they are the latter. 
As Judge Learned Hand once said, “it al- 
ways gives an appearance of greater author- 
ity to a conclusion to deduce it dialectically 
from conceded premises than to confess that 
it involves the appraisal of conflicting inter- 
ests.” Abstractions being popular sign- 
posts, are instruments with which to find 
one’s way about the world. But Curtis be- 
lieves that they are no more than this. 


With these premises, the author briefly 
examines the personal, biographical back- 
ground of each of the justices of the past 
fifteen years, and then makes an analytical 
study of the facts, in an informal manner, 
with reference to the decisions in a number 
of fields, such as railroad pensions, the 
NRA and government regulation of busi- 
ness, the AAA and regulation of agri- 
culture, the Guffey Coal Control Act and 
the coal industry, and minimum wages. All 
of these have reference to the “old court 
and new deal.” 


He then discusses with considerable verve 
the “new court.” In place of the substantial 
modifications made by the present Court 
upon the principle of intergovernmental tax 
immunity, and the admittedly inconsistent 
stands taken by the majority, Curtis thinks, 
for example, that the proper solution would 
be that recommended by Justice Black in 


__. 


°P. 67. 


“Spector Motor Service, Inc. v. Walsh, 139 
F. (2d) 809 (CCA-2, 1943). 
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the Northwest Airlines case. The Constitu- 
tion gives to Congress the power to regulate 
commerce among the states; and until Con- 
gress does that, the Court should not try 
to formulate rules to meet national problems 
arising from state taxation which affects 
interstate commerce. He recommends that 
we adopt John Dewey’s philosophy in this 
respect: “If it won’t work, call in Congress.” 


Other illustrations used by the author to 
indicate the difficulty in an opposite approach 
are narrated under chapters entitled “Dele- 
gated Judicial Legislation” and “Personal 
Liberties.” He is one of the few who have 
seen the irony in the position of Justice 
Black with reference to the due process 
clause of the Fourteenth Amendment. Cer- 
tainly its extension to state legislation in the 
field of civil liberties under the First Amend- 
ment is just as unwarranted as was its ex- 
tension to the protection of property rights. 
Nor is it justified by Black’s explanation that 
the First Amendment is “more specific than 
the Fourteenth.” 


But what is the scope and extent of the 
Court’s power? Here a pragmatic approach 
demonstrates the strength and weakness of 
the author’s rationale. Of course it is limited 
by what Judge Stone once referred to as 
the Court’s own self-restraint. It must re- 
member, not forget, that it is a part of our 
government, whose job is to cooperate with 
the Congress and the executive. And every- 
thing it does must be done from inside the 
legal tradition—this despite the fact that for 
most purposes it is not a court of law. Then, 
in order to operate democratically, the Court 
must be not only wise but prudent. The 
justices “must keep what is called their per- 
sonal predilections as far from them as they 
can.” They must have “respect for the coun- 
try’s desire to have its own way, and that 
is an act of faith, not of will.” 


The system demands too much of any 
judge. The Court’s success is in proportion 
to the degree to which the Court meets these 
standards. Certainly Curtis is correct in 
saying that the Court must never forget that 
it is dealing with our convictions and our 
major premises. 


Insurance and Taxes 


Business Life Insurance. Albert Hirst. 
State Farm Life Insurance Company, Bloom- 
ington, Illinois 165 pages. 


This is a very unusual book from several 
standpoints. It is designed primarily as a 
selling aid for the agents of the State Farm 
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Life Insurance Company of Bloomington, 
Illinois, yet it is technical enough to give 
the lawyer and the accountant information 
on the use of life insurance in business plan- 
ning as well as estate planning. 

Since these subjects require some knowl- 
edge of law and taxes, the life insurance 
agent is urged to take up such problems 
with lawyers and accountants. As the author 
puts it, referring to the National Statement 
of Principles of Cooperation Between Life 
Underwriters and Lawyers, issued by the 
National Conference of Lawyers and Life 
Underwriters, “To us, the basic idea of the 
National Statement and its guiding prin- 
ciples for both lawyers and life underwriters 
is this—do nothing that does not serve the 
interests of your clients [for] in the 
National Statement the lawyers did recognize 
life underwriting as a new profession. Pe 

Certain chapters of the book discuss the use 
of insurance in stock purchase agreements and 
partnerships ; and these and other chapters are 
well illustrated with forms that may be used 
as a guide in drawing the agreements (by the 
lawyer) to carry out the purpose of the pur 
chase of the insurance 

Insurance, too, has its tax angles, and this 
book recognizes. the need for knowledge of 
this subject. It is up to date with a pocket 
supplement covering the provisions of the 
Revenue Act of 1948 that are affected by, and 
affect, insurance purchase and use in business. 

The author says that he expects the com- 
munity splitting of income and property be- 
tween the husband and wife to be a permanent 
feature of the law because of the attempts 
of the states before the passage of the Reve- 
nue Act of 1948 to enact their own com- 
munity-property type laws for the purpose 
of securing for their citizens the tax advan- 
tage then accruing only to residents of the 
traditional community-property states. “Thus 
while Congress may be expected from time to 
time to enact some clarifying amendments, we 
expect the recognition of the family unit to 
be a permanent feature of the tax laws.” 

An unusual feature of the book is that 
it will be offered to any attorney who 
writes the company requesting that he be 
sent a copy. It is 9 x 11% inches in size 
and has a hard binding. 


Occupational Prospects 


Occupational Outlook Handbook, Bureau of 
Labor Statistics, United States Department 
of Labor. Superintendent of Documents, 
United States Government Printing Office, 
Washington 25, D. C. 454 pages. $1.75. 

That the insurance field offers bright 
prospects for employment, in both the pres- 
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ent and future, is the conclusion reached in 
an Occupational Outlook Handbook pre- 
pared for the Veterans’ Administration by 
the Bureau of Labor Statistics of the United 
States Department of Labor. Containing a 
complete report on 288 occupations by which 
most Americans earn their living, the Hand- 
book has been adopted for official use in all 
federal agencies which give counseling sery- 
ice and is used by the Veterans’ Administra- 
tion in counseling disabled veterans planning 
to take courses of education and training. 


The Handbook predicts that there will be 
many opportunities for both experienced and 
inexperienced men, also some openings for 
women, during the next few years. The 
number of general insurance agents and 
brokers in business has followed an upward 
trend and is expected to increase. The reason, 
the Handbook explains, is that the volume 
of surety and general insurance business is 
determined largely by population and by prop- 
erty values. It is predicted that population 
will continue to grow until the end of this 
century and that property values will con- 
tinue to rise. 

Openings for general insurance agents and 
brokers may be found throughout the coun- 
try, the Handbook states, adding that bro- 
kerage opportunities will be mainly in large 
cities such as New York, Philadelphia, Chi- 
cago, San Francisco, Los Angeles and 
Washington, D. C. It advises persons en- 
tering the general insurance field to start in 
their own communities, where they have the 
widest contacts. Otherwise, it is considered 
easier to build up a business in the West 
than in the East. The Handbook foresees 
several thousand opportunities each year for 
life insurance agents throughout the coun- 
try. They are now more widespread than 
opportunities for other types of insurance 
salesmen. The ease with which people can 
enter the life insurance field encourages them 
to do so, the Handbook notes. Competition 
for business is keen so that it generally takes 
five years or longer for an agent to estab- 
lish himself firmly. 


A Guide Book 


Sound Insurance Buying. Henry Anderson. 
Funk & Wagnalls Company, 153 East 24th 
Street, New York 10, New York. 68 pages. 
$1.00. 

This book is one of the series making 
up the Reading Course in Executive Tech- 
nique. It is Book 4 of Section VII (Finan- 
cial Control and General Office Management). 
It describes briefly nearly every type ol 
policy coverage in use by business, 
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'f What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 385), 
life Insurance Contracts (page 390), Fire and Casualty Contracts 
(page 392), and Automobile Policies (page 396), as Reported 
by CCH INSURANCE LAW REPORTS 


NEGLIGENCE 


Municipality's Liability— 
Park Swimming Pool 


Plaintiff’s son was drowned in defendant’s 
swimming pool. Defendant moved to dis- 
miss the action on the ground that it was 
engaged in the performance of a govern- 
mental function and was not acting in its 
proprietary capacity. Pennsylvania law 
holds a municipality liable for negligent main- 
tenance of parks and playgrounds. Whether 
negligence or contributory negligence exists is 
a question of fact for the jury. The motion 
to dismiss was denied.—Healey, Admr. v. 
City of Wilkes-Barre, Pennsylvania, United 
States District Court, Middle District of Penn- 
sylvania. March 8, 1949. 16 CCH NEcLrI- 


cence Cases 803. 


Stockyard Operator's Liability— 
Death of Hogs 


Plaintiff sought to recover the value of two 
hogs accepted for sale by the operator of a 
stockyard, charging him with negligence 
in handling the hogs, which resulted in their 
death. Defendant claimed that the hogs 
were overheated when delivered to the yards. 
There was evidence from which the jury could 
find that the hogs were placed in a pen 
Which was too small and dry and later 
moved to a larger pen to permit them to 
cool off. If they had been first placed in 
the larger pen they might have been saved. 
Judgment for plaintiff was affirmed.—Mor- 
ristown Stockyards, Inc. v. Marsh. Tennessee 


Negligence 


Court of Appeals, Eastern Section. February 
26, 1949. 16 CCH NecLicence Cases 783. 


Manufacturer's Liability— 
Coffee Jar Exploding 


Defendant prepares coffee which it sells to 
retailers in vacuum-packed glass jars. Plain- 
tiff, a customer in a self-service grocery store, 
sustained serious cuts to her hand when a 
glass jar of this coffee exploded as she was 
lifting it from a basket at the checking 
counter. The evidence sustained a finding 
that the explosion occurred from a force 
generated from within the container. Some- 
thing other than the coffee was packed in 
the jar. No explanation was offered by de- 
fendant. The jar was under the exclusive 
control and management of defendant, as its 
contents were not disturbed before it reached 
the consumer’s hands. Judgment for plain- 
tiff was affirmed.—Dillon v. William S. Scull 
Company. Pennsylvania Superior Court. 
March 15, 1949. 16 CCH NEGLIGENCE 
Cases 837. 


Hospital's Liability—Patient Burned 


A judgment for injuries sustained by plain- 
tiff while a patient in defendant’s hospital 
was reversed and the complaint dismissed. 
The placing of the hot water bottles pursuant 
to the direction of the attending physician to 
apply external heat was a professional duty or 
service on the part of the nurse. The failure 
of the nurse to remove the bottles upon com- 
plaint of the patient constituted a medical 


385 





WHAT THE COURTS ARE DOING 


NEGLIGENCE 


RE ee RR RS 


failure, for which a hospital is not liable, 
rather than an administrative failure—W1s- 
ner et al. v. Syracuse Memorial Hospital. New 
York Supreme Court, Appellate Division, 
Fourth Department. January 19, 1949. 16 
CCH Neclicence Cases 812. 


Subway Platform Pedestrian Injured 
—Contributory Negligence 

Plaintiff was struck by a subway train while 
standing on the platform of defendant’s sub- 
way, vomiting, with his head beyond the 
edge of the platform. A judgment for plain- 
tiff was reversed and the complaint dis- 
missed, the court holding that plaintiff was 
guilty of contributory negligence as a matter 
of law. The court stated that plaintiff vol- 
untarily placed his head in a position of 
danger and kept it there, without paying 
attention to the tunnel from which he knew 
a train would come towards him. He had 
control of his head and feet, even though 
his hearing was affected by the sounds of 
vomiting. For him a “proper viewpoint” 
was not one of place alone but also of time, 
and he was heedless of ordinary precautions 
in a place of known danger.—Zobel v. City 
of New York. New York Supreme Court, 
Appellate Division, Second Judicial Depart- 
ment. March 21, 1949. 16 CCH NEGLIGENCE 
Cases 842. 


Glass Falling from Building— 
Lessor’s and Lessee’s Liability 


A large piece of structural glass, used for 
decorative purposes, fell from a_ building 
owned and leased by defendants, and struck 
plaintiffs as they were walking along the 
sidewalk in the business section of the city. 
The mastic used for holding the structural 
glass in place had lost its adhesive qualities. 
Neither the lessor nor lessee had made a 
close inspection of the glass for defects for 
a period of more than five years. The loca- 
tion of the glass was partly on a portion 
of the common wall reserved by and under 
the control of the lessor and also partly on 
the wall within the leasehold premises over 
which the lessee had control. By the exer- 
cise of ordinary care, either of the defend- 
ants could have discovered the condition. 
Judgments against the lessor and lessee were 
atlirmed.—Adam Hat Stores, Inc., et al. v. But- 
ler et al. Tennessee Court of Appeals, Eastern 
Division. March 15, 1949. 16 CCH NeEcti- 
GENCE Cases 849. 
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Physician's Malpractice— 
Death from Anesthesia 


Plaintiff’s seven-year-old daughter fractured 
her arm and was taken by the school prin- 
cipal, after he had failed in an attempt to 
locate the mother, to defendant’s office 
Chloroform was administered to the child, 
who died as a result of a toxic condition 
produced by the anesthetic. Plaintiff alleged 
that defendant was guilty of malpractice in 
failing to make proper examination of the 
child before placing her under the anesthetic 
and in failing to obtain the mother’s consent 
before undertaking treatment. Defendant 
examined the child’s heart by determining 
the size as near as possible, the rate and 
character of pulse, and by listening to the 
heart with a stethoscope. He also listened 
to the lungs for any pathological condition 
that might be present. The court was of the 
opinion that an emergency existed and that 
defendant was fully justified in proceeding 
in the manner in which he did without the 
express consent of the mother, and that he 
had followed the usual and customary prac- 
tice among physicians in that locality. Judg- 
ment for defendant was aftirmed.—Wells v 
McGehee. Louisiana Court of Appeal, First 
Circuit. March 7, 1949. 16 CCH NEeEcticenct 
Cases 854. 


Owner's Liability— 
Invitee’s Fall from Catwalk 


The driver of an oil tank trailer truck was 
injured in a fall from a catwalk on the oil 
truck he was operating during a tank-filling 
operation on premises maintained by de- 
fendant oil company. Rain and hail had 
accumulated on the top of the trailer prior 
to the loading operation. Plaintiff did not 
wipe off all of the catwalk, but just where 
he had to walk. He had received a warning 
from an employee of defendant as he com- 
menced his operation. The court 
found that plaintiff was caused to fall be- 
cause a defective rope gave way when he 
pulled it. This court was of the opinion 
that the proof that the cause of the fall was 
due to the defective rope was against the 
weight of the credible evidence. Plaintiff 
testified that he was holding onto the hatch 
opening with one hand. The thin rope 
which descended from overhead valves and 
pipes was available to plaintiff without 
reaching, and he did not need it for sup- 
port. His head was right in among the 
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sipes and valves during the loading process. 
[These factors and others prompted the 
court’s conclusion. Judgment for plaintiff 
vas reversed and a new trial granted.— 
Betsag, Admx., et al. v. Gulf Oil Corporation. 
New York Supreme Court, Appellate Divi- 
sision, Second Judicial Department. April 
$ 1949. 16 CCH NecLicence Cases 862. 


Vendor's Liability—-Glue Exploding 


Plaintiff's mother complained to defendant, 
fom whom she had purchased a table, that 
acorner had come apart. Defendant offered 
to repair the table, but she informed him that 
she had no way of bringing it to his place 
f business. He then offered to give her a 
can of glue, which was a nationally adver- 
tised product. The next day her son opened 
the can. When the contents came into con- 
tact with the air, there was a violent explo- 
sion, and the lid flew up and struck him in 
the eye. The court was of the opinion that 
the evidence was insufficient to take the case 
to the jury, and judgment of nonsuit was 
afirmed.—Marler v. Pearlman’s Railroad Sal- 
vage Company. North Carolina Supreme 
Court. March 9, 1949. 16 CCH NEGLIGENCE 
Cases 858. 


Wrongful Death— 
Incompetent Police Officer 


Plaintiff brought an action against the city, 
the chief of police, the clerk of the city coun- 
cil, the mayor, and the members of the city 
council to recover for the death of his four- 
teen-year-old child, alleging that defendants 
negligently appointed and retained a police- 
man, knowing that he was incompetent to 
perform the duties of his job, and that the 
policeman negligently discharged a pistol 
which resulted in the death of the minor. 
\ demurrer was properly sustained as to 
the city, since a municipality cannot be held 
liable for the negligent acts of its police 
teers acting in a governmental capacity. 
The demurrer was also properly sustained 
as to the chief of police and the city clerk, 
since the council alone had the power to 
appoint a chief of police and subordinate 
officers. Judgment of dismissal in favor of 
the mayor and council was reversed.—Abra- 
hamson v. City of Ceres et al. California Dis- 
trict Court of Appeal, Third District. March 
10, 1949. 16 CCH Necticence Cases 904. 


Negligence 


Wrongful Death— 
Beryllium Poisoning 


Plaintiff sought recovery for the wrongful 
death of his wife, caused when she came in 
contact with clothing which he had worn 
at defendant’s plant and which had become 
impregnated with a poisonous substance from 
a beryllium compound. The complaint alleged 
that plaintiff worked in the department 
where beryllium metal is subjected to very 
high temperatures; that this metal, under cer- 
tain conditions, is a poisonous, harmful and 
toxic substance; and that the death was the 
direct result of the negligence of defendant in 
failing to warn plaintiff of the toxic nature 
of beryllium and in allowing poisonous fumes 
to escape from its furnaces in an amount 
sufficient to impregnate the clothing of an 
employee so that contact with the clothing 
by a nonemployee resulted in her poisoning. 
Whether the death of plaintiff’s wife was a 
foreseeable risk or whether negligence, if 
established, would be the remote or proxi- 
mate cause of the injury, were questions of 
fact for a jury. Defendant’s motion to dis- 
miss was denied.—Cocussa v. The Beryllium 
Corporation. United States District Court, 
Eastern District of Pennsylvania. January 7, 
1949. 16 CCH NEGLIGENCE Cases 913. 


Federal Tort Claims Act— 
Powder Explosion 


An eleven-year-old boy lost his leg when 
powder from a shell from a confederate 
cannon on a military reservation exploded. 
Defendant had knowledge through its offi- 
cers that young boys were tampering with 
shells which had not been de-activated on 
the government station, and that the boys 
had extracted an old shell from a cannon 
and were working on it to obtain powder 
for a toy cannon. They did nothing to pre- 
vent these activities. The explosion and 
resulting damages were caused by the neg- 
ligence, both active and passive, by the offi- 
cers in charge. Judgment for the minor 
was affirmed. The boy’s parents failed to 
recover because the father, who was second 
in command, allowed his son to play around 
the shells and took no steps to stop him. The 
father’s contributory negligence was imputed 
to the boy’s mother.—Beasley, etc., et al. v. 
United States of America. United States Dis- 
trict Court, Eastern District of South Caro- 
lina, Charleston Division. December 23, 1948. 
16 CCH NEGLIGENCE Cases 895. 
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Bottle Explosion—Control 


Plaintiffs operated a restaurant and gro- 
cery business and sold beverages, among 
which was one manufactured, bottled and 
sold by defendant. Plaintiff wife removed 
a bottle of the beverage from the ice box 
and was about to open it when it exploded 
in her hand. It was alleged that the bottles 
were defective or of inferior material and 
unable to withstand the internal pressure. 
Since the bottle was handled by cthers after 
it left defendant's control, and since there was 
evidence that the iceman had broken a fifty 
pound block of ice with an ice pick on top 
of the bottles after they were placed in a 
cooler, the continuity of the control by de- 
fendant over the apparent cause of the acci- 
dent was broken. Judgment for defendant 
was affirmed.—Boykin et vir v. Chase Bottling 
Works. Tennessee Court of Appeals, Western 
Section, Jackson. March 2, 1949. 16 CCH 
NEGLIGENCE Cases 883. 


Railroad's Liability— 
Rod Projecting from Train 


While plaintiff was crossing defendant’s 
tracks on a footpath, he was struck by a 
steel rod which was projecting from a low 
open-type freight car, and was thrown be- 
neath the wheels of the train. Whether the 
frequently used footpath was a permissive 
crossing, whether the projecting rod con- 
stituted negligence on the part of the rail- 
road, and whether plaintiff was contributorily 
negligent in standing too near a moving train 
were questions of fact created by the evi- 
dence for the jury. Judgment for defendant 
was reversed and the cause remanded for a 
new trial.—Spevak v. Pennsylvania Railroad 
Company. United States Court of Appeals for 
the Third Circuit. March 28, 1949. 16 CCH 
NEGLIGENCE Cases 910. 


Physician's Malpractice— 
Jury Instructions 


Plaintiff went to defendant’s office for a 
cystoscopic examination. Instruments and solu- 
tions necessary for the examination were in- 
serted into plaintiff's body. Defendant testified 
that the examination showed plaintiff's uri- 


nary tract to be completely normal. How- 
ever, twenty-four hours later an infection 
appeared, for which plaintiff was hospital- 
ized. There was no evidence that the in- 
struments were sterilized. At defendant’s 
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request, the jury was instructed that a phy- 
sician’s negligence is never to be presumed, 
and, in the absence of expert testimony to 
the contrary, it is to be presumed that a 
physician has exercised the requisite degree 
of care. The court refused to give instruc- 
tions requested by plaintiff that expert testi- 
mony is not required to prove such matters 
of common knowledge as the danger of 
making an examination without proper ster- 
ilization, The evidence without the testimony 
of experts was sufficient to warrant the jury 
in finding that the infection was caused by 
defendant’s negligence. It was, therefore, 
prejudicial error to give the instructions 
requested by defendant and to refuse those 
requested by plaintiff. Judgment for de- 
fendant was reversed.—Moore v. Belt. Cali- 
fornia District Court of Appeal, Second Dis- 
trict, Division Three. February 16, 1949. 16 
CCH NEGLIGENCE Cases 814. 


Gas Company's Liability— 
Perforated Pipe 


A section of the gas service line running 
across school property from the gas com- 
pany’s main line to a meter in the school 
basement became corroded and defective to 
such an extent that gas leaked into the base- 
ment, causing an explosion in which the 
school janitor was killed. Although the pipe 
was owned by the school and the gas 
company did not have actual notice that 
gas was escaping from the pipe, it did know 
that gas would escape from a perforated 
pipe, and was charged with knowledge that 
the line, which had been in the ground for 
more than twenty-five years, probably had 
become perforated. Judgment of the trial 
court, which directed a verdict for the gas 
company, was reversed with directions to 
grant plaintiff a new trial—Mattson, Admr 
v. Central Electric & Gas Company et al 
United States Court of Appeals for the Fighth 
Circuit. April 11, 1949. 16 CCH NeEcLicenct 
Cases 896. 


Carrier's Liability—Ink Freezing 


A manufacturer of writing ink sought re- 
covery for damage allegedly sustained by 
defendant railroad’s neglect in transporting 
a shipment of ink from Boston to Oakland, 
California. The usual running time for sucl 
a shipment was approximately twelve days. 
but because of war priorities, the shipment 
was delayed at several points and did not 
arrive at its destination for twenty-five days. 
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Plaintiff did not specify a particular type of 
car or whether he desired the car heated. 
When the goods reached the consignee, they 
were rejected because a number of the car- 
tons had burst as the result of the ink’s hav- 
ing frozen. Plaintiff charged the railroad 
with negligence in failing to provide a heated 
car and by reason of the delay in trans- 
portation. The shipment was made at the 
height of the war period when priorities 
were given to war materials. The court 
was of the opinion that a reasonable man 
would have anticipated the likelihood of 
some freezing taking place in a product such 
as ink when shipped in the coldest month of 
the year. The railroad offered heater serv- 
ice at a higher tariff, but plaintiff had not 
chosen to avail itself of this service. Judg- 
ment of dismissal was affirmed.—American 
Writing Ink Company, Inc. v. New York, 
New Haven and Hartford Railroad. United 
States District Court, District of Massachu- 
setts. November 3, 1948. 16 CCH NEctI- 
cence CASES 818. 


Carpenter Injured—tLookout 


A carpenter, engaged in repairing chutes and 
stalls used in loading horses on ships in 
accordance with a contract between his em- 
ployer and defendant stevedoring company, 
was struck by a “flying stall” which was 
being lowered by defendant’s employees 
from a ship. Since plaintiff’s attention was 
diverted by a horse running about in the 
narrow space where he was working, and 
since no warning signal was given that the 
stall was being lowered, it could not be 
concluded that plaintiff was contributorily 
negligent as to lookout. Judgement for 
plaintiff was affirmed.—Tidewater Stevedor- 
ing Corporation v. McCormick. Virginia Su- 
preme Court of Appeals. March 7, 1949. 16 
CCH NecLicENce Cases 807. 


Oil Company's Liability— 
Gasoline Spilled in Delivery 


Defendant oil company, in response to an 
order from the proprietor of a general store 


and gasoline filling station, delivered gaso- 
line to fill two underground tanks. In the 
filling process, one of the tanks overflowed, 
and before defendant’s servant could stop the 
flow, a quantity of gasoline drained over the 
hard frozen ground and collected in pools. 
Sometime later the seven-year-old plaintiff 
and the proprietor’s son came to the premises 
to play, and the proprietor’s son lighted two 
pools of gasoline. The children put out the 
smaller of the fires with mud and slag, and 
while the proprietor’s son went to secure 
cardboard to smother the larger fire, plaintiff 
decided to extinguish it by jumping on it. 
The splashing of the gasoline ignited his 
clothing, causing serious burns. The court 
held that the active negligence of the busi- 
ness visitor, which caused the proprietor’s 
premises to become unsafe, subjected him to 
liability. Judgment for plaintiff was affirmed. 
—Mudrich, etc. v. Standard Oil Company et al. 
Ohio Court of Appeals, Cuyahoga County, 
March 14, 1949. 16 CCH NEGLIGENCE 
Cases 806. 


Acid Puddle— 
Contractor’s Employee Injured 


An oil well had been acidized by one of 
the defendants, and in the process some acid 
spilled on the ground. Plaintiff, an inde- 
pendent contractor’s employee, was moving 
tools from the drilling location when he 
dropped the end of a piece of timber into a 
small pool of acid, which splashed into his 
eye and caused loss of sight. The jury was 
entitled to conclude that plaintiff, who was a 
man of long experience in the oil fields and 
knew that the well had been recently 
acidized, and who could have seen the 
puddle had he looked, failed to exercise due 
care for his own safety. Judgment for de- 
fendants was affirmed.—Cunningham v. 
Olson Drilling Company et al. United States 
Court of Appeals for the Fifth Circuit. 
December 23, 1948. 16 CCH NEGLIGENCE 
Cases 663. 
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LIFE — Selected Decisions from All Jurisdictions Involving the 


Construction of Life Insurance Contracts as reported 
by CCH LIFE INSURANCE REPORTS 


‘War or Any Act Incident Thereto”’ 
—Double Indemnity 


The insured, a merchant seaman, perished 
when the vessel on which he was serving, 
and which was carrying war cargo to the 
British Isles in a military convoy, collided 
with another ship off the coast of Nova Scotia 
during a dense fog. Both ships were blacked 
out as required by convoy regulations. Fire 
broke out, and the high octane aviation 
gasoline ignited both ships. The seaman’s 
beneficiary sought double indemnity, con- 
tending that death resulted “through ex- 
ternal, violent and accidental means.” The 
court rejected the contention that death was 
the result of a marine risk and upheld the 
insurer’s position that death was the result 
of “war or any act incident thereto” within 
the meaning of the double indemnity excep- 
tion. Judgment for the insurer was affirmed. 

Bologna v. New York Life Insurance Com- 
pany. Louisiana Court of Appeal, Parish 
of Orleans. March 28, 1949. 13 CCH Lire 
CAsEs 746, 


Size of Limitation Clause— 
Violation of Statute 


The health benefit policy issued to plain- 
tiff contained a heading “Illness Indem- 
nities,” printed in eighteen-point Caslon, a 
heavy-face type, followed on the next line by 
wrart.. 7. CONFINING _ ILLNESS. 
EIGHTY DOLLARS PER MONTH,” 
printed in ten point capitals, heavy type. 
This was followed by a paragraph in ten 
point light-face type, which provided for the 
illness indemnity at the rate of $80 per 
month, not to exceed twelve weeks. The 
court held that the policy violated G. S. 
1935, 40-1109 (a) by printing a limitation 
upon benefits in a smaller type than the 
provision providing for such benefits. Un- 
der subsection (i) of the statute, the policy 
is not void, but is construed as though the 
limiting clause were not present. Judgment 
for the insured was affirmed—Owen v, 
Mutual Benefit Health and Accident Associa- 
tion Kansas Supreme Court. March 5, 
1949. 13 CCH Lire Cases 744. 
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NSLI Proceeds— 
Death of Beneficiary 


The insured’s grandfather, the named 
beneficiary of his National Service Life In- 
surance policy, predeceased the insured, 
Consequently, the insured’s father and the 
insured’s surviving half-brothers and _ half- 
sisters claimed the policy proceeds. The 
assumed parental relationship of the grand- 
father affected the natural relationship of 
the father only during the life of the grand- 
father, and upon his death all rights of the 
father were revived. Section 602(h)(3)(D) 
of the National Service Life Insurance Act 
provides for payment of benefits to brothers 
and sisters only if no widow, widower, child 
or parent is living. Judgment was entered 
for the father—Strunk v. United States of 
America, United States District Court, 
Eastern District of Kentucky. Filed Octo- 
ber 14, 1948. 13 CCH Lire CAsgs 796. 


NSLI Proceeds— 
Insured Killed by Beneficiary 


While the insured’s National Service Life 
Policy was in full force and effect, he was 
killed by his wife, the designated beneficiary. 
Subsequently, the wife was found “not 
guilty” by a jury of the crime of murder 
as charged in the indictment. The insured’s 
mother, the contingent beneficiary, claimed 
that she was entitled to the proceeds for the 
reason that the wife caused the death of 
the insured. The court ruled that the wife 
was not disqualified as beneficiary by virtue 
of her having caused the death, not inten- 
tionally or unlawfully, of the insured. Judg- 
ment was entered for the widow.—The 
United States of America v. Warren et al 
United States District Court, Northern 
District of Illinois, Eastern Division. March 
28, 1949. 13 CCH Lire Cases 814. 


Proceeds of Policy— 
Insured Killed by Beneficiary 


The insured was killed by his wife, who 


pleaded guilty to the charge of murder 


without malice. Immediately before the 
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WHAT THE COURTS ARE DOING 


LIFE 


eS 


killing the insured had threatened to inflict 
grious bodily injury upon her, and she 
struck him nine times across the head with 
,meat slicing knife. Plaintiffs claimed that 
the wife, who was beneficiary of the in- 
sured’s life insurance policy, was not en- 
titled to the proceeds because she had 
voluntarily and willfully killed the insured. 
The court upheld the judgment for the bene- 
fciary for the face amount of the policy, 
olding that the insured’s death was the 
direct result of his threat to his wife and 
was not brought about “willfully” by her. 
However, the beneficiary was not entitled 
to the accidental death benefit, since it was 
not payable if death resulted either directly 
indirectly from any violation of the law 
by the insured. The serious threat of harm 
was an act in violation of the law.—The 
Franklin Life Insurance Company et al. v. 
Greer. Texas Court of Civil Appeals, Tex- 
uarkana. January 20, 1949. 13 CCH Lire 
“ases 802, 


Cause of Death— 
Accident v. Disease 


In 1928 the insured developed asthma, 
liscontinued his work and thereafter did 
not engage in any occupation. Soon there- 
after the insured’s claim for total and per- 
manent disability benefits was approved, 
and from that date until the death of the 
insured in December, 1945, the insurer paid 
him disability benefits in the sum of approxi- 
mately $65,000. In 1945 the beneficiary sent 
the insured to a sanitarium for rest be- 
cause he suffered from nervous exhaustion. 
While there he sustained a fracture of his 
right hip, requiring surgery. Pneumonia de- 
veloped, which produced heart failure. The 
insurer denied liability for the accidental 
death benefit on the ground that death was 
the result of heart disease. The testimony 
of the four doctors called by plaintiff was 
sufficient to support the jury’s finding that 
the accident was the proximate cause of the 
chain of events which resulted in death. 
Judgment for the beneficiary was affirmed. 
—Happoldt v. The Guardian Life Insurance 
Company of America. California District 
Court of Appeal, Second District, Division 
Three. February 28, 1949. 13 CCH Lire 
Cases 788. 


Waiver of Sound Health Clause— 
Scalp Sore 


The insured, a man about forty years 
of age at the time of the delivery of his 
life insurance policy, had suffered a burn on 
his head when less than two years old. The 
burn produced a noticeable sore on his scalp 
that never healed. The sore was examined 
and treated by a physician on February 18, 
1946, the day before the application was 
dated, and was diagnosed by the physician 
as acancer. The insured was then working 
regularly at his job as an automobile me- 
chanic and continued to do so until August, 
when he was hospitalized. He died of his 
malady the following year. Since the in- 
sured informed the soliciting agent that he 
had a sore on his scalp which had never 
healed properly, the court concluded that 
the sound health clause had been waived. 
Judgment for the beneficiary was affirmed.— 
Abercrombie v. The Pilot Life Insurance 
Company of Greensboro, North Carolina. 
South Carolina Supreme Court. March 17, 
1949. 13 CCH Lire CAseEs 780. 


Misrepresentation in Application— 
Indisposition 


An insurer sought cancellation of a life 
insurance policy on the ground that the in- 
sured made an untruthful answer to an ap- 
plication question as to whether he had ever 
had any ailment or disease of the stomach. 
The facts were as follows: there were occa- 
sions distinctly isolated in point of time on 
which the insured experienced discomfiture 
from some irritation in his stomach. A 
physician prescribed a diet, and the disturb- 
ance quickly disappeared. The recurrence 
of a like indisposition induced the insured 
to submit to X-rays of his stomach, and the 
roentgenologist reported that there was no 
evidence whatever of an ulcer and no or- 
ganic pathology. The court ruled that ap- 
plication questions are not untruthfully 
answered if there is no reference to medical 
consultation respecting indispositions which 
are merely transitory and temporary. Judg- 
ment was entered for defendants——Metro- 
politan Life Insurance Company v. Sinett et al. 
New Jersey Superior Court, Chancery Divi- 
sion, Middlesex County. March 22, 1949. 


13 CCH Lire CAses 776. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported by 
CCH FIRE-CASUALTY INSURANCE REPORTS 
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Fire Insurance on Seed Corn— 
‘““Granary"’ Construed 


The insurer denied liability under a fire 
insurance policy covering plaintiff’s seed corn 
on the ground that it was not stored in a 
barn or granary. For a number of years 
plaintiff stored his seed corn in a former 
living room of his dwelling house. The 
room was attached to and formed an in- 
tegral part of the home. The court upheld 
plaintiff's contention that the room consti- 
tuted a granary within the meaning of the 
policy. The fact that the repository hap- 
pened to be an unfurnished and unused 
room of an occupied dwelling rather than a 
separate building was no defense to an 
action brought for the loss of the stored 
corn. Judgment for the insured was affirmed. 
—Hockens v.. The Republic Mutual Fire In- 
surance Company of Belleville. Kansas Su- 
preme Court. April 9, 1949. 6 CCH Fire 
AND CasuALTy Cases 938. 


Typewritten v. Printed Policy 
Provision—Water Damage 


Plaintiffs, commercial photographers, were 
insured under a “Manufacturers’ and Con- 
tractors’ Schedule Liability Policy” issued 
by defendant. A tank arid water supply for 
washing negatives were an essential part of 
the plant and operations. During the night 
a hose attached to a faucet supplying the 
water became partially disconnected result- 
ing in an overflow of water, which damaged 
property of the tenant on the floor below. 
Plaintiffs contended that their loss was 
covered by a typewritten provision insuring 
against that loss, whereas the insurer argued 
that the typewritten provision must be 
subordinated to a printed portion of the 
policy excepting liability for the damage. 
The court overruled the insurer, holding that 
the typewritten coverage analysis distinctly 
stated “All operations—including studios.” 
The court was of the opinion that water 
damage resulting from commercial opera- 
tions was directly within the insuring agree- 
ment and coverage analysis covering all 
operations. Judgment for the insurer was 
reversed. — Newman et al., t.a. Newman- 


392 


Schmidt Studios v. Massachusetts Bonding and 
Insurance Company. Pennsylvania Supreme 
Court, Western District. Filed April 11, 
1949. 6 CCH Fire anp Casuatty Cases 936, 


‘Fire Outside of Stove’’— 
Chickens Burned 


Plaintiff’s poultry was insured against loss 
by fire, excluding loss due to failure or 
faulty operation of heating stoves “unless 
fire outside of stoves ensues, and then for 
loss caused by such ensuing fire only.” A 
coal stove occupied the center of the brooder 
house in which the chickens were kept. 
After a very cold night, plaintiff found some 
500 of his brood dead, their feathers burned. 
There were three inches of live coals in the 
stove. Aside from the burned condition of 
the chickens, there was no evidence in the 
litter, on the floor, on the walls, or on 
any part of the building to show that there 
had been any fire outside of the stove. Judg- 
ment of the lower court for plaintiff was 
reversed.—The Providence Washington In- 
surance Company v. Eagle Milling Company, 
Inc. Arkansas Supreme Court. March 21, 
1949. 6 CCH Fire ann Casua tty Cases 919. 


Fire During Negotiations— 
Insurable Interest 


Plaintiff entered into an oral contract to 
purchase a foundry from Jones Machinery. 
The deed of conveyance, the deed of trust, 
and a note to be executed by plaintiff were 
prepared on April 30, and were placed in the 
keeping of the bank where the parties were 
to meet the next day to execute and deliver 
the instruments, pay the purchase price, and 
thus complete the transaction. During the 
afternoon of April 30, plaintiff called upon 
an agent of defendant for the purpose 0! 
procuring fire insurance on the foundry. 
The invoice was placed in the mail and 
received by plaintiff on May 1, but the policy 
Was never issued and the premium was 
never paid, though tendered and refused 
some days later. Some time during the 
night of April 30, the foundry was destroyed 
by fire. The court held that on the night 
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of the fire plaintiff had no insurable interest 
in the property, since the negotiations for 
sale had not been completed, and hence it 
could not recover on the fire policy. Plain- 
if’s petition for certiorari was denied.— 
Cherokee Foundries, Inc. v. Imperial Assur- 
ance Company. ‘Tennessee Supreme Court. 
March 11, 1949. 6 CCH Fire anp CaAsuALty 
Cases 904. 


Windstorm Policy— 
Hurricane Damage 


Plaintiff's camp, which was practically 
surrounded by water, was swept away and 
leposited in the flood waters during a hurri- 
cane. The insurer denied liability on the 
ground that the damage was not a direct 
loss by windstorm, but was caused directly 
or indirectly by tidal wave, high water or 
overflow which accompanied the hurricane. 
The vital issue of fact was whether the 
camp was blown or floated off its foundation. 
The court declared that it was incon- 
ceivable to believe that a storm or hurri- 
cane could occur without a corresponding 
tise in the tide. “The damage to the camp, 
in our Opinion, was not occasioned by the 
action of flood waters reaching the property 
before it had been displaced by the intense 
action of the wind. If a windstorm policy 
does not afford protection from a storm 
accompanied by winds of ninety-eight miles 
per hour or more, it occurs to us that au- 
thors of the contracts of windstorm insur- 
ance may just as well insert a clause in the 
policy to the effect that it should not be 
perative when a hurricane is accompanied 
by high tides.” Judgment for the insurer 
was reversed.—Ebert v. Pacific National Fire 
Insurance Company. Louisiana Court of Ap- 
peal, Parish of Orleans. April 11, 1949. 
6 CCH Fire anp CAsuatty Cases 930. 


Insurer's Duty to Defend 


Plaintiff sued on a contractor’s liability 
policy to recover costs and counsel fees 
expended in defense of five jury of view 
broceedings for damages to properties abut- 
ng on Willard Drive, as the result of blast- 
ing in the construction of an outfall sewer. 
the policy insured against liability for 
Property damage accidentally suffered dur- 
ng construction by any person or 
Persons not employed by the assured” dur- 
ing the construction of the sewer, and 
agreed to defend all claims for such damage 


Fire and Casualty 


for which the assured is or is alleged to be 
liable.” The insurer claimed that it was not 
required to defend the jury of view proceed- 
ings on the ground that damages “acci- 
dentally suffered” are not recoverable in 
such proceedings, recovery being limited by 
law to damages which are the necessary and 
unavoidable consequence of the non-negligent 
exercise of the right of eminent domain. 
The court held that such an argument erro- 
neously assumed that the terms “negligence” 
and “accident” were synonymous. It is not 
the actual details of the injury, but the 
nature of the claim which determines 
whether the insurer is required to defend. 
Whether or not the injuries were accidently 
suffered, it was so alleged, and the trial 
court did not err in entering judgment for 
plaintiff—Township of Springfield et al. v. 
Indemnity Insurance Company of North 
America. Pennsylvania Supreme Court, East- 
ern District. March 21, 1949. 6 CCH Fire 
AND CASUALTY Cases 911. 


Foreign Insurers— 
Service of Process 


Plaintiff, a Kansas corporation authorized 
to do business in Oklahoma, insured a gro- 
cery in Woodward, Oklahoma, against fire, 
lightning and windstorm loss with defend- 
ants. All three policies were standard form 
Oklahoma policies, and all three companies 
were licensed to do business in both Okla- 
homa and Kansas. Following a loss a dis- 
pute arose as to the amount of liability by 
reason of the coinsurance clause, and plain- 
tiff brought suit in the federal court of 
Kansas. Service of process was made on 
the Insurance Commissioner as required by 
Kansas law in case of foreign insurers au- 
thorized to do business in Kansas. The 
insurers argued that service could be made 
only with respect to a cause of action arising 
by reason of business done in that state and 
that the transactions were Oklahoma trans- 
actions. The court pointed out that the 
Kansas statute did not limit actions to trans- 
actions arising in the state. The sole limi- 
tation that the action must be filed in the 
county in which plaintiff resides was met. 
Nor did the tornado give rise to the cause 
of action. It was not until the insurers 
breached their contract and denied liability 
that the cause of action occurred, and the 
action then arose where that breach of con- 
tract occurred. Judgment overruling the 
motion to quash was affirmed.—The Travelers 
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Fire Insurance Company et al. v. Ranney-Davis 
Mercantile Company. United States Court 
of Appeals for the Tenth Circuit. March 25, 
1949. 6 CCH Fire anp Casua.ty Cases 946. 


Fire Insurance—Latent Ambiguity 


Plaintiff sought recovery for the full face 
amount of a $2,500 fire insurance policy on 
the theory that the contract contained a 
latent ambiguity. The property insured was 
described as two buildings, each insured for 
$1,250, whereas plaintiff contended that the 
property was really but one building, which 
fact was known to the agent, who agreed 
to so insure it. On the outside of the policy 
appeared: “Property Bldg. 1511-1513 and 
1515-17 East 12th $2,500.” Attached to the 
front page was a “Mercantile Building 
Form, stating, $1,250 on each of the two, 
three story composition roof brick building 
situated 1511-13 East 12th Street and 1515-17 
East 12th Street.” Going to the location 
given in the policy, one would find not two 
complete buildings, each with stationary 
heating apparatuses as mentioned in the 
policy, but one building, one integral struc- 
ture. The court held that there was a latent 
ambiguity and that the evidence justified a 
finding that the parties had agreed that the 
policy be written on the property as one 
building. Judgment for plaintiff was affirmed. 
—Prestigiacamo v. American Equitable Assur- 
ance Company of New York. Kansas City 
Court of Appeals, Missouri. April 4, 1949. 
6 CCH Frre ann Casuatty Cases 906. 


Burglary Policy—Inventory Reports 


The burglary policy covering plaintiff's 
grocery store provided that the policy did 
not apply if the insured did not regularly 
keep books and accounts in such manner that 


the exact amount of the loss could be ac- 
curately determined by the insurer. It was 
also required that the proof of loss contain 
a complete inventory of all the property 
stolen or damaged, stating the original cost, 
actual cash value of each article at time of 
loss, and the amount of loss thereon. The 
insured admitted that he kept only a dollar 
inventory from which it would be impossible 
to arrive at a complete inventory in itemized 
form of the articles stolen, stating the origi- 
nal cost or actual cash value of each item. 
The insured had explained to the issuing 
agent that it was impossible to keep a com- 
plete inventory of the numerous items in 
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stock and that the insured followed the 
prevailing practice employed by chain and 
other self-service groceries by keeping only 
a dollar inventory. The court held that the 
agent had waived the inventory provision, 
Judgment for the insured was affirmed— 
Accident and Casualty Insurance Company v 
Lasater. Tennessee Court of Appeals, East- 
ern Section. Filed March 15, 1949. 6 CCH 
FirE AND CASUALTY CASEs 912. 


Joint Insurance—Insurable Interest 


Plaintiff leased a lot from defendant 
Winesette. The lease permitted plaintiff to 
remodel the brick walls standing on the 
property “into any type of building” and to 
extend the building. Pursuant to this au- 
thority, plaintiff used the brick walls to con- 
struct a metal roof building on the premises 
for use as a tire recapping plant. Later 
defendant insurance company issued a $6,000 
insurance policy to the lessor and lessee, 
jointly, insuring them against damage to the 
building by fire. The building, except th 
original side walls, was totally destroyed by 
fire, and plaintiff demanded payment to him 
of the full amount of the loss to the exclu- 
sion of the lessor, which defendant insurer 
declined to make. Was plaintiff the sole 
owner of the building destroyed by fire and 
entitled to the proceeds? The court held 
that he was not. It was expressly stipu- 
lated in the lease agreement that in the 
event plaintiff should discontinue business 
and vacate the building before the expira- 
tion of the term of the lease, “the building 
will automatically be turned over to” the 
lessor. Plaintiff's action in joining with the 
landlord as coinsurer was an acknowledge- 
ment of the landlord’s insurable interest 
therein. Plaintiff's insurable interest was 
the right to use the building during the 
continuance of his term. Plaintiff was en- 
titled to receive the present cash value 0! 
the income from $6,000 for the unexpired 
term of the lease and extension period, and 
the landlord was entitled to recover $1,510.17 
—Ingold v. Phoenix Assurance Company. 
Limited et al. North Carolina Suprem 
Court. March 23, 1949. 6 CCH Fire axd 
CasuaLty Cases 927. 


Carrier's Liability—Shipper’s 
Insurer's Subrogation Rights 


Plaintiff shipped a carload of knitting ma 
° . c - ° } 
chinery over lines of defendant railroa¢ 
The shipment was insured under a polit) 
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d the Bwhich provided that no loss would be paid the loss to the insured. It concluded that 
n and @i the insured had collected from others, the insurance carried by the shipper did not 
¢ only that the insured warranted that the insur- inure to the benefit of the carrier, but went 
vat the mance would not inure to the benefit of any on to say that if it was in error in this con- 
vision, @attier, and that the insurer was entitled clusion, the benefit of insurance clause in 
ned— @ 0 subrogation rights. After the shipment the bill of lading is invalid because contrary 
any vy, qwas damaged in transit, the insurer paid the to Section 2 of the Interstate Commerce 
-East- §daim, and plaintiff sued the carrier to re- Act of 1887, as amended, which prohibits 
> CCH @oover for the damage to the shipment. The a carrier from directly or indirectly receiv- 
arrier defended on the ground that under ing from any person a greater compensation 
section 2(c) of the bill of lading, the benefit for services rendered in the transportation 
f insurance clause, it was entitled to the of property than it receives from any other 
erest Biull benefit of the insurance carried on the person for doing a like service under sub- 
endant jp stipment by plaintiff, and that plaintiff, hav- stantially similar circumstances. Judgment 
ntift to 8 received from the insurer the full amount for the carrier was reversed.—N ational Gar- 
on the 0 damage claimed, was estopped toclaim more ment Company v. 7 he New York, Chicago 
and to g fom the carrier. The court ruled that an and St. Louis Railroad Company. United 
his au- g wsurer and a shipper may make a valid con- States Court of Appeals for the Eighth Cir- 
to con- g tact to protect the shipper from loss which cuit. March 10, 1949. 6 CCH Fire anp 
-emises #0 Preserves the insurer’s right of subro- Casua.Lty CAseEs 942, 
Later gation against the carrier upon payment of 
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lessee, saan alee 
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interest The Department pointed out that the inability of younger drivers to obtain 
est was insurance through normal channels at filed rates exists despite the fact that a 
‘ing the special, higher rate for such drivers was approved by the Department in July, 
was €- 1948. As a result of the reluctance of carriers to accept these risks directly, they 
value oi have had to be placed through the Assigned Risk Plan and pay a surcharge in 
1expired addition to the higher rate. A proposal by the Department that the basic limits 
iod, and for insurance be increased was rejected by the Governing Committee of the 
$1,510.17 Assigned Risk Plan late last year, on the ground that assigned risks as a class 
‘ompany, are considered substandard 
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Acting upon complaints as to the inability of many drivers under twenty-five 
years of age to obtain insurance through normal channels at filed rates, and com- 
plaints as to the inability of assigned risks to obtain insurance for greater limits 
than $5,000/$10,000, the New York Insurance Department has ordered automobile 
rate making organizations to justify the present surcharges of 25 per cent or 15 
per cent imposed on certified risks. Such risks are those which because of convic- 
tion of serious infractions of traffic or highway laws are required to carry 
automobile liability insurance and must be certified as having such insurance in 
order to obtain a driver’s license. The manual surcharges for certified risks range 
from 5 to 50 per cent, depending upon the seriousness of the driver’s offense. 
When such a risk is insured through the Assigned Risk Plan, it must pay an 
additional surcharge of 25 per cent on the entire premium. 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 
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Personal Injury 
and Property Damage Action Split 
Plaintiff's taxicab was involved in a head- 
on collision with an automobile owned by 
defendant Smith and negligently operated 
by his agent, defendant Carter. Plaintiff re- 
covered from Smith for damage to his taxi- 
cab and subsequently brought an action 
against both defendants to recover for per- 
sonal injuries received in the collision. De- 
fendants pleaded that the judgment and its 
satisfaction in the property damage action 
was a bar to plaintiff's right to bring the 
second action for personal injuries. The 
majority of American courts of last resort 
are of the view that but one single clause 
of action exists and that but one action may 
be brought. Convinced that the vietv adopted 
by a minority of the states was more logical 
and better adapted to Virginia conditions, 
the court held that the trial court did not 
err in overruling defendant’s plea—Carter 
et al. v. Hinkle. Virginia Supreme Court of 
Appeals. March 7, 1949, 31 CCH Avutomo- 
BILE Cases 264. 


Amount of Damages for Loss of Foot 

The twenty-six-year-old plaintiff's foot 
was so badly mangled and crushed in an 
accident that a portion of his foot was ampu- 
tated. A second operation in which plastic 
surgery was required, and at least one future 
operation was necessitated. He recovered a 
judgment in the amount of $46,282.96 in the 
trial court, having shown actual damages in 
the amount of $9282.96. The higher court 
refused to hold that an allowance of $37,000 
for thirty-seven years of life expectancy for 
future pain and suffering and loss of earn- 
ings was excessive, pointing out that eco- 
nomic statistics reveal that $160,000 now 
represents a value of approximately $100,000 
in 1939. Judgment for plaintiff was affirmed. 
Alabam Freight Lines et al. v. Thevenot. 
Arizona Supreme Court. March 2, 1949, 31 
CCH AvtomosiLe Cases 252. 


Territorial Limitation— 


Contract Carrier Permits 


The automobile liability insurance policy 
issued to defendants limited coverage to op- 
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eration of the truck within fifty miles of 
Deming, New Mexico. The copy of the pol- 
icy mailed to the State Corporation stated 
the area of operations limitation to be the 
State of New Mexico. At the time of the 
accident the truck was en route to Texas for 
the purpose of transporting merchandise be- 
longing to the insured for use in their cotton 
gin, and it was not being operated under 
any certificate of public convenience and 
necessity or under the permits issued to the 
insured by the Corporation Commission or 
the Interstate Commerce Commission. Since 
the truck was not being operated under 
either of these permits, the area of opera- 
tions limitation applied, and the insurer was 
not obliged to defend the actions brought 
against the insured arising out of the acci- 
dent. Judgment for the insurer was affirmed. 
—Putts et al. v. Commercial Standard Insur- 
ance Company. United States Court of Ap- 
peals for the Tenth Circuit. February 9, 
1949, 31 CCH AvutomosiLe Cases 193, 


Child Falls Through Taxi Door 


In passing over a dip in the road, a rear 
door of defendant’s taxicab flew open, and 
the three-year-old decedent fell out. Her 
mother and a small baby sister were riding 
on the front seat near the heater, where it 
would be warmer, while the decedent and 
another child rode in the back seat. There 
was evidence that the door was in poor 
condition and would not remain closed. It 
was not error to refuse an instruction on 
contributory negligence of the mother. She 
rode in the front seat with the driver’s per- 
mission and approval and had the right to 
assume that the rear doors were in a sate 
condition. Judgment for plaintiff was al- 
firmed. — Yellow Cab Taxi, etc., et al 
Brackett’s Admr. Kentucky Court of Ap- 
peals. February 25, 1949. 31 CCH Avto- 
MOBILE CASES 336. 


‘Foreign Country’’ Construed— 
Status of Okinawa 


An American merchant seaman was injured 
as the result of the negligent operation of an 
army jeep driven by a soldier in Okinawa. 
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Suit was brought under the Federal Tort 
Claims Act. At the time of the accident the 
island was under the occupation of Ameri- 
can military forces. Plaintiff argued that 
Okinawa was not a foreign country, but be- 
cause it had been militarily conquered and 
was under the exclusive military domination 
of the United States, it was a part of the 
domain of its conqueror. Both under inter- 
national law and the law of the United 
States, conquest alone does not make a for- 
eign country any less foreign, at least so far 
as the reach of the United States statutes 
isconcerned. The court granted defendant’s 
motion to dismiss, ruling that the Act was 
intended to apply only in places where the 
juridical power of the United States lawfully 
obtained —Brewer v. United States of Amer- 
ica. United States District Court, Northern 
District of California, Southern Division. 
February 18, 1949. 31 CCH AvuToMoBILE 
Cases 328. 


Taxi Driver’s Negligence 
Imputed to Owner 


Plaintiff, the owner of a fleet of taxicabs, 
rented a cab to a driver for a twelve-hour 
period for a fixed sum, The driver had com- 
plete control of the vehicle for that period 
and furnished the gasoline. Plaintiff fur- 
nished the necessary oil and was liable for 
repairs, as well as for a per diem payment 
for insurance. While the driver was carry- 
ing a passenger for hire, the cab was struck 
by a trailer-truck belonging to defendant. 
The trial court erred in instructing the jury 
| that the contributory negligence of the taxi- 
cab driver, who rented the vehicle on a per 
diem basis, could not be imputed to the 
owner of a taxicab, since under the Finan- 
cial Responsibility Law a bailee, as a per- 
missive user of a vehicle, is deemed to be 
the agent of the owner, and the negligence 
}of the bailee is attributable to the bailor. 
Judgment for plaintiff was reversed.—Na- 
tional Trucking and Storage Company v. Dris- 
coll. Municipal Court of Appeals, District 
of Columbia. February 17, 1949. 31 CCH 
AUTOMOBILE Cases 244. 


Failure to ‘‘Proceed Cautiously" 

at Crossing 

Although plaintiff stopped fifty feet from 
the railroad crossing and looked for ap- 


Proaching trains, snow was falling and the 
wind blowing so that his view was limited 
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to a distance of 200 or 300 feet along the 
tracks. He continued onto the crossing 
where his truck was struck by a train which 
he neither saw nor heard, although he was 
familiar with the crossing and train sched- 
ules and knew that a train was “about due.” 
From the time of starting up to the crash, 
plaintiff did not look again to his right, and 
the windows in his cab remained closed. 
Although the crossing signal was not op- 
erating, plaintiff knew that it was unreliable. 
He operated a store twenty feet from the 
crossing and handled express and mail from 
the trains. The court concluded that plain- 
tiff failed to “proceed cautiously” over the 
crossing as required by R, L., Chapter 119, 
Section 18, and entered judgment for de- 
fendant.—Rowe v. Boston and Main Railroad. 
New Hampshire Supreme Court. February 
1, 1949. 31 CCH Avutomosite Cases 109. 


Family Purpose Doctrine— 
Y. M. C. A. Meeting 


Plaintiff’s automobile was damaged in a 
collision with defendant’s car driven by de- 
fendant’s sixteen-year-old son, who failed 
to exercise due care as he attempted to pass 
plaintiff's car. Defendant contended that 
there was no evidence to sustain the judg- 
ment against her under the family purpose 
doctrine for the reason that her husband 
owned and maintained a car used for family 
purposes. The court ruled to the contrary, 
holding that a mother who furnishes her car 
for her minor son to drive to a Y. M. C. A. 
meeting, which he attends for his moral and 
cultural benefit, comes within the family 
purpose doctrine, and the mother, as owner, 
is liable in damages for the negligent acts 
of her son while he is driving. Judgment for 
plaintiff was affirmed. Hill et al. v. Smith. 
Tennessee Court of Appeals, Eastern Divi- 
sion. February 26, 1949. 31 CCH Avuto- 
MOBILE Cases 205. 


Child Killed at Highway Bridge 


Plaintiff's ten-year-old son was struck and 
killed by defendant’s car as he was playing 
near a bridge on the highway with some 
school chums. There was no reason to sus- 
pect the presence of children playing upon 
or around the bridge, and the actions of the 
child were so sudden and unexpected that a 
reasonable man could not have had the 
time to plan a safe course of conduct. For 
the same reason, defendant was not guilty 
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of wilful and wanton conduct in failing to 
sound a horn. Judgment for defendant was 
affirmed.—Pittman, Admr. v. Duggan. Illinois 
Appellate Court, Third District. February 
28, 1949. 31 CCH AvuToMosiLe Cases 339, 


Entrusting Car to Incompetent Driver 


At the time plaintiff’s car was damaged 
in a collision with defendant’s automobile, 
it was being driven by his brother, to whom 
he had loaned the car. The trial court did 
not err in instructing the jury that plaintiff 
could not recover if his brother, who was 
four feet two inches in height, was incompe- 
tent to operate the car, if plaintiff knew of 
such incompetency, and if the incompetency 
contributed to cause the damage to the car. 
The brother testified that he had extensions 
in order to reach the pedals. Judgment for 
defendant was affirmed.—Sanders v. Walden. 
Arkansas Supreme Court. January 31, 1949. 
31 CCH AutomosiLe Cases 185. 


Child Struck on Reaching Berm 


Was twelve-year-old Gertrude guilty of 
contributory negligence in walking across a 
sixteen to eighteen foot highway, having 
noticed defendant’s car coming around a 
curve approximately 500 to 600 feet away? 
She had a right to assume that defendant 
would drive his car on the paved portion of 
the road rather than the berm. Before start- 
ing across, she made an observation and evi- 
dently determined that she could cross in 
safety. There was evidence from which a 
jury could find that she had crossed the 
paved portion of the road before she was 
struck by defendant’s car. Her contributory 
negligence presented a factual question and 
should have been submitted to the jury 
rather than determined as a matter of law. 
Judgment for defendant was reversed and a 
new trial granted.—Dasovich, etc., et al. v. 
Longacre. Michigan Supreme Court. Filed 
February 28, 1949. 31 CCH AvurToMOoBILE 
Cases 274. 


Loan Receipts 
Promote Public Interest 


The trial judge granted plaintiff's motion 
to instruct defendant’s counsel not to bring 
out before the jury that plaintiff's automo- 
bile was covered by collision insurance or 
that the insurance carrier, under a loan re- 
ceipt transaction, had lent plaintiff the 
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amount of damages sought to be recovered. 
Defendant argued that the loan receipt 
transaction was a mere subterfuge by which 
the company had paid the loss, that the in- 
surer was the real party in interest, and that 
defendant had the fundamental right to 
question the jury panel on voire dire exami- 
nation as to any association, employment or 
financial interest in the insurance company. 
The court replied that it is in the public 
interest that insurance losses be adjusted 
promptly and that insurance companies real- 
ize on their subrogation claims from wrong- 
doers to the end that insurance rates be 
kept lower. “A contract which has the 
tendency to promote such public interest 
will not, from mere suspicion, be construed 
as a fraudulent subterfuge.” Judgment of 
the lower court was affirmed.—Houston 
Transit Company v. Goldston. Texas Court of 
Civil Appeals, Galveston. January 27, 1949, 
Rehearing denied, February 17, 1949, 31 
CCH AvutomosiLe Cases 240. 


Two Application Answers Omitted— 
Temporary Binder 


The application for an automobile insur- 
ance policy, signed by plaintiff, contained a 
declaration that coverage was provided from 
the time the letter transmitting the applica- 
tion was postmarked when the amount of 
the premium was sent with the application. 
Two questions in the application asked if 
automobile insurance of the applicant or any 
member of his household had ever been can- 
celed or refused, or if any license or permit 
to drive had ever been suspended, revoked, 
or refused. Plaintiff failed to answer these 
questions, believing that an answer was re- 
quired only if the facts called for an affirma- 
tive reply. The application and remittance 
were received by defendant on November 5. 
On November 12 plaintiff's car was dam- 
aged by collision. On November 13, defendant 
wrote plaintiff that it would not be possible 
to place coverages in force or issue the 
policy until the two omitted application an- 
swers were completed. Plaintiff promptl) 
completed the answers, informing defendant 
that if the policy could not be dated when the 
application was postmarked, he would like 
his remittance returned. On November 26 
the insurer returned the premium, Affirming 
a judgment for the insured, the court held 
that the application accompanied by the 
premium constituted a binding temporary 
contract of insurance which had not been 
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terminated at the time the automobile was 
damaged.—Government Employees Insurance 
Company v. Hanna. Texas Court of Civil 
Appeals, Second Supreme Judicial Dis- 
trict. March 4, 1949. 31 CCH AvuTOMOBILE 
Cases 259, 


Employee Exclusion 
in Omnibus Clause 


While Ainsworth was riding in his em- 

ployer’s truck driven by Rogers, a coem- 
ployee, the truck collided with an automobile 
driven by defendent Berg. Ainsworth and 
his employer brought suit against Berg 
and his insurance carrier. The company 
which carried an insurance policy on the 
employer’s truck and on the driver were im- 
pleaded as parties defendant. The question 
before the court was whether an exclusion 
in the omnibus coverage clause against a 
suit by one employee of an insured against 
: coemployee, and a general exclusion clause 
which excluded coverage for liability for 
injury to an “employee of the insured,” ex- 
cluded coverage in an action by an employee 
f the named insured against the coem- 
ployee. The court answered in the affirma- 
tive, declaring that the statutory extension 
ff the insurance to persons other than the 
named insured “in the same manner and 
under the same provisions as it is applicable 
to the named assured,” under Section 204.30 
(3), Wisconsin Statutes, means that if, 
under certain conditions, the policy does not 
afford coverage to the named assured, then 
under the same conditions no coverage is 
afforded to an additional assured under the 
mnibus coverage clause. Therefore, al- 
though defendants were entitled to contri- 
bution from the driver of the truck in which 
the injured plaintiff was riding, they were 
not entitled to contribution from the in- 
surer of that vehicle, and the driver was 
not entitled to judgment for attorneys’ fees 
and costs because of the insurer’s refusal 
to defend him in the action.—Ainsworth 
ital. v. Berg et al., Rogers et al., Impleaded 
Defendants, Respondents. Wisconsin Su- 
treme Court. Filed February 15, 1949. 31 
CCH Automosite Cases 146, 


Admissibility of Photographs 


ae ; j : 
Plaintiff sustained a two-inch wound in 
er forehead, reaching from one eyebrow to 
he other, when the car in which she was a 
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guest was struck by defendant’s vehicle. A 
specialist in plastic surgery performed an 
operation for the removal of scar tissue. A 
photograph taken by the specialist prior to 
the operation showed that plaintiff’s appear- 
ance materially improved after the opera- 
tion. When the photograph was offered in 
evidence defendant objected on the ground 
that it was gruesome, prejudicial and incom- 
petent. The court ruled otherwise. The jury 
was entitled to know the nature and results 
of plaintiff's injury during the temporary 
period preceding the operation as well as 
the results after the scar tissue had been 
largely removed. The photograph was also 
relevant as showing a condition requiring 
operative treatment. The more modern de- 
cisions, while recognizing that the court has 
some discretion to prevent abuse, uphold the 
admissibility of photographs showing the 
physical condition of injured persons or even 
the appearance of deceased persons, if they 
tend to show the circumstances or cause of 
death. Judgment for plaintiff was affirmed. 
—Godvig v. Lopez. Oregon Supreme Court. 
February 15, 1949. 31 CCH AvutTOMoBILE 
Cases 245. 


Assault by Bus Driver 


As defendant’s bus and plaintiff’s truck 
passed on the highway, they collided slightly. 
Plaintiff was unaware that a collision had 
occurred and continued on his way. The bus 
driver turned his bus around, overtook 
plaintiff and drove in front of the truck so 
as to block its passage. The bus driver then 
approached plaintiff, asked his name and 
that of the owner of the truck, and demanded 
that plaintiff fill out an accident report card. 
Plaintiff alleged that while the bus driver 
was making these demands, he committed a 
violent assault and battery upon plaintiff, 
without provocation or excuse. The trial 
court erred in dismissing plaintiff’s petition, 
since the complaint presented a question of 
fact as to whether the bus driver was acting 
within the scope of his employment in 
view of the allegations that the driver’s pur- 
pose in overtaking plaintiff was to carry out 
specific instructions from defendant to se- 
cure information from persons involved in 
collisions. Judgment of dismissal was re- 
versed and the cause remanded.—Joyce v. 
Southern Bus Lines, Inc. United States Court 
of Appeals for the Fifth Circuit. February 
16, 1949. 31 CCH AutoMosiLe Cases 112. 
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“Actual Cash Value”’ of Car 


What is the “actual cash value” of a car? 
Is it limited to the dealer’s retail price which 
plaintiff paid for the car, as contended by 
the theft insurer, or is it the price the car 
would bring in the used car market, as con- 
tended by plaintiff? Six months after pur- 
chase the insured vehicle was stolen. The 
court pointed out that it was a matter of 
common knowledge that the war years 
brought a tremendous boost in the market 
value of used cars under the old law of sup- 
ply and demand. If plaintiff had to enter the 
market to buy a car for his immediate use to 
replace the stolen car, he would have had 
to pay the inflated market price rather than 
some theoretical price at which he might 
have obtained a car when, and if, he could 
have obtained one from a dealer at some 
unknown distant date. The court concluded 
that “actual cash value” was the price an 
article would bring when offered for sale 
by one who desired to sell, but was not 
compelled to do so, and was bought by one 
who desired to buy, but was not compelled 
to do so. The insurer could have written 
into the policy words limiting its liability to 
the price paid by the insured for the car. 
Having chosen instead to use the words 
“actual cash value,” it was bound by those 
words and their meaning under conditions 
prevailing at the time the loss occurred. 
Judgment for the insured was affirmed.— 
State Automobile Mutual Insurance Company 
v. Cox. Kentucky Court of Appeals. Feb- 
ruary 22, 1949. 31 CCH AvuTOMOBILE 
CAsEs 134. 


Constitutionality of Arkansas 
Guest Statute 


Plaintiff was injured while riding as a 
passenger in an automobile driven by her 
nephew, who, over her protests, attempted 
to pass, in a cloud of dust, a car traveling in 
the same direction, and collided with an on- 
coming car. The effect of the trial court’s 
judgment was to uphold the constitution- 
ality of the Arkansas guest statute. On ap- 
peal, the court declared that it was not 
prepared ty say that the Constitution of the 


State of Arkansas prohibited the General 
Assembly, in the exercise of the police 
power of the State, from requiring those re- 
lated to the owner or operator of a motor 
vehicle in which they accept free rides to 
assume all the risks of injury due to the 
negligent operation of the vehicle. The 
court was satisfied that the statute did not 
conflict with the due process and equal pro- 
tection clauses of the Fourteenth Amend- 
ment to the United States Constitution, and 
was of the opinion that the Arkansas Su- 
preme Court was entitled to have the first 
and last word with respect to its validity 
under the state constitution. Judgment of 
dismissal was affirmed.—Harlow v. Ryland. 
United States Court of Appeals for the 
Eighth Circuit. February 28, 1949. 31 CCH 
AUTOMOBILE CASES 314. 


Insurer's Tort Liability— 
Rejection of Settlement 


The insured under a public liability policy 
charged the insurer with negligence in re- 
fusing to compromise and settle a claim 
against the insured for a sum within the 
policy limits. Trial resulted in judgment 
against the insured for more than twice the 
policy limits. The standard of conduct gov- 
erning an insurer in Texas is much stricter 
than the standard of good faith, which im- 
plies no more than an absence of an im- 
proper motive and some basis in reason for 
the insurer’s act. In Texas, the insurer's 
good faith is but a circumstance relevant 
to the issue of negligence. The standard 
of conduct is due care, and due care leaves 
room for an error in judgment. Whether 
the insurer exercised due care is a question 
for the jury, and there was evidence to sup- 
port its finding in favor of the insured. 
Judgment for plaintiff was affirmed.—High- 
way Insurance Underwriters v. Lufkin-Beau- 
mont Motor Coaches, Inc. Texas Court of 
Civil Appeals, Ninth Supreme Judicial District, 
Beaumont. September 22, 1948. Rehearing 
denied with written opinion, November 12, 
1948. Second motion for rehearing denied, 
December 30, 1948. Writ of error refused 
by Texas Supreme Court, March 2, 1949. 
31 CCH AvTOMOBILE CASEs 367. 
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